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Court of Appeals of the District of Columbia 


No. 5661. 

Myron P. Lewis, Robert A. Nordblom, and Fred D.! Jordan, 

etc., Appellants, 

vs. 

Potomac Electric Power Company, a Corporation; Mason 
M. Patrick, Harleigh H. Hartman, et al. j 


a 


i 

i 


Supreme Court of the District of Columbiaj 


Equity. No. 50417. 


Myron P. Lewis, Robert A. Nordblom, and Fred D. Jordan, 
as They Are Trustees for the Time Being- Under ]a Decla¬ 
ration of Trust Dated the 17th Day of January, 1924, 
Plaintiffs, 


The Potomac Electric Power Company, a 

Defendant. 

United States of America, 

District of Columbia, ss: 


i 



i 


i 


Be it remembered, That in the Supreme Court of! the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the abovd-entitled 
cause, to wit: 
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1 BUI of Complaint. 

Filed October 25, 1929. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. No. 50417. 

Myron P. Lewis, Robert A. Nordblom, and Fred D. Jordan, 
as They Are Trustees for the Time Being Under a Decla¬ 
ration of Trust Dated the 17th Day of January, 1924, 
Plaintiffs, 

v. 

The Potomac Electric Power Company, a Corporation, 

Defendant. 

To the Supreme Court of the District of Columbia: 

The Bill of Complaint of the above-named plaintiffs re¬ 
spectfully shows to the Court: 

The plaintiffs, Myron P. Lewis, Robert A. Nordblom, and 
Fred D. Jordan, as they are trustees for the time being- 
under a declaration of trust dated the 17th dav of January, 
1924, and styled 4 ‘Adams Building Trust”, respectfully 
represent as follows: 

1. The plaintiff Myron P. Lewis is a citizen of the United 
States and a resident of the City of Beverlv, Common- 
wealth of Massachusetts; Robert A. Nordblom is a citizen 
of the United States and a resident of the City of Newton, 
Commonwealth of Massachusetts; Fred D. Jordan is a citi¬ 
zen of the United States and a resident of the Town of 
Cohasset, Commonwealth of Massachusetts. 

Plaintiffs are trustees under an agreement and declara¬ 
tion of trust made at Boston, in the Countv of Suffolk, 
Commonwealth of Massachusetts, on the 17th dav of Jan- 
uary, 1924, and filed for recordation with the Recorder of 
Deeds for the District of Columbia on the 26th dav 

2 of January, 1924, and sue as the owners of the legal 
title to that certain parcel of land situated in the City 

of Washington, District of Columbia, being original Lot No. 
8 in Square No. 253, together with all buildings, structures 
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and improvements thereon, and which is known as the 
Adams Building, No. 1333-1335 F Street, Northwest. 

2. Defendant, Potomac Electric Power Company, is a 
body corporate doing business in the District of polumbia. 

3. Defendant is a public utility corporation created by an 
Act of Congress of the United States, by virtue! of which 
it was granted, and for a long time past has exercised and 
enjoyed, and is now exercising and enjoying, certain val¬ 
uable and exclusive franchises and privileges in tlie District 
of Columbia in the generation of electric current pr energy 
for public consumption, and in the sale and distribution of 
said electric current or energy to the public. 

4. Plaintiffs, in their capacity as trustees of said Adams 
Building Trust, acquired said Adams Building ori or about 
the 23rd day of January, 1924, and shortly thereafter re¬ 
modeled said building into a modern office and commercial 
building; and at the present time there are tenants in the 
number of 12 occupying said building under valid lease 
agreements entered into between plaintiffs, or th^ir agent, 
and said tenants. 

5. Shortly after acquiring said Adams Building plaintiffs 
fully equipped said building with the necessary \\|ires, con¬ 
duits, panel boards, outlets, fixtures and other pnecessary 
equipment to receive electric current or energy from the 
defendant, both for the general uses of said building and for 
distribution by plaintiffs to the tenants thereofl and the 
entire cost of said equipment and the installation thereof, 

including the meters installed by plaintiff ai[id lierein- 
3 after mentioned, amounting approximately to the 
sum of $5,000.00, was defrayed exclusively by plain¬ 
tiffs. The said electrical equipment and the installation 
thereof were duly inspected and approved by the public 
authorities of the said District of Columbia as to j adequacy 
and safety, and ever since the remodeling of sai<} building 
the electric current consumed therein has been furnished by 
the defendant to plaintiffs, under contract between them, 
and paid for by plaintiffs at the rate fixed by said defend¬ 
ant and approved by the Public Utilities Commission of the 
District of Columbia. Some of said contracts! between 
plaintiffs and their tenants are for periods of several years. 

6. Plaintiffs aver that at the time plaintiffs an|d defend¬ 
ant entered into said contract under which defendant has 
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furnished the current or energy mentioned in paragraph 5 
hereof as being consumed by plaintiffs, and for fifteen years 
prior thereto and continuously since, the said defendant 
sold the electric current or energy generated by it under 
rate schedules consented lo and approved by the Public 
Utilities Commission of the District of Columbia; that the 
price of or cost to consumers in the District of Columbia 
for said electric current or energy varied, it being based 
on consumption, that is to say, according to the quantity 
(measured by the number of kilowatt hours, the unit of 
measurement) used monthly; that for residential purposes, 
on account of less consumption, the rate per kilowatt hour 
was and is higher than the rate per kilowatt hour for which 
plaintiffs and other owners of office and commercial build¬ 
ings, apartment houses, hotels, etc., are charged; that there 
are several other classes of rates (designated as schedules), 
some of which are lower than those paid by plaintiffs; that 
because of the difference in the residential and office 
4 building classes of rates it has for manv vears been 
a custom in the District of Columbia to refer to the 
two rates as 44 retail’’ and 44 wholesale” rates respectively. 
Plaintiffs always have and are paying the 44 wholesale” 
rates. 

7. Plaintiffs aver that at the time they acquired said 
Adams Building, and for fifteen years prior thereto, and 
continuously since said date, it has been the custom in the 
City of Washington, District of Columbia, for owners of 
large office and commercial buildings, and, in many in¬ 
stances, the owners of apartment houses, apartment 
hotels, market buildings, and buildings operated for general 
assembly, in obtaining electric current, by generating or 
purchasing it, for their own needs to supply their tenants 
the electric current or energy they, the tenants, consumed. 
These owners obtain this current or energy from one of the 
two following sources: 

1. From a generating plant located in the building or on 
the premises of the building in which the tenants receiving 
it are housed. 

2. From a supply purchased by the owner from the de¬ 
fendant. 

The custom of distribution of electric current bv the 
owners to their tenants has been one of the two following 
methods: 
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1. Directly to the tenant from the generating plant where 
the owners generated their own current, or, directly from 
the meters installed by the defendant to measure the cur¬ 
rent sold to the owners. 

2. From the meter (master meter) installed by defend¬ 

ant and then through meters installed by the owners. 

5 Under the first method the current or energy con¬ 
sumed by the tenants is unmeasured, th^it is, the 

tenants are furnished electric current or energy without 
either the owners or the tenants knowing exactly how much 
current the tenants are consuming, and under thfs method 
tenants pay for the current consumed as a part o^ the rent 
which they pay, or in some instances, by an agreed monthly 
sum in addition to their rent. 

Under the second method, the current or energy con¬ 
sumed by the tenants is measured, through the pieters in¬ 
stalled by the owners, and each tenant knows eajch month 
how much current or energy is consumed bv them. Under 
this method the owners charge the tenants separately for 
the current or energy consumed, billing them monthly as 
they do in the matter of the rents. Plaintiffs at jail times 
charged their tenants the same rate persons consuming a 
like number of kilowatt hours would pay the defendant 
under the defendant’s schedule, as approved by the Public 
Utilities Commission of the District of Columbia. 

Distribution under the aforesaid second method entails 
on the owners the expense and burden of maintaining and 
servicing the meters through which said current br energy 
is furnished their respective tenants. 

8. The distribution to tenants through submete^s (meas¬ 
ured method) by owners purchasing current frorjn the de¬ 
fendant, as set forth in paragraph 6 of this bill, was well 
known to and approved by the defendant during all of the 
period heretofore mentioned until within the ftast few 
months. In a number of instances during said period 
owners have discontinued the distribution or resale of elec¬ 
tric current to their tenants upon an unmeasured basis and 
have been and are distributing and selling the electric cur¬ 
rent consumed by their tenants on a measured basis, 

6 that is, through submeters installed for the purpose. 
In a number of instances the owners changed over 

from a distribution and sale on an unmeasured basis to a 
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distribution and sale on a measured basis at the suggestion 
or instance of the defendant, its agents and employees; and 
in some instances owners, who have theretofore been dis¬ 
tributing electric current to their tenants from their, the 
owners, generating plants were induced by the defendant, 
its agents and employees to abandon their, the owners, gen¬ 
erating plants and purchase from the defendant at whole¬ 
sale all the electric current or energy needed, and distribute 
and sell the same to the tenants of said owners on a meas¬ 
ured basis. When this was done a master meter was in¬ 
stalled and the owner distributed the said current to his 
tenants through submeters installed and maintained by 
himself. 

9. In the year 1924, which was during the period men¬ 
tioned in the two paragraphs immediately preceding, plain¬ 
tiffs, with the full knowledge and cooperation of the de¬ 
fendant, its agents and employees, installed in said Adams 
Building at great expense to themselves the wiring, con¬ 
duits, panel boards, outlets, fixtures, and all other appurte¬ 
nances necessarv for the distribution bv themselves from a 
master meter, through submeters, to the tenants of said 
building, all electric current to be consumed bv said tenants 
in said building; that plaintiffs installed in said Adams 
Building, at great expense to themselves, individual meters 
for measuring the electric current to be consumed bv the 
tenants of said building, and procured said meters through 
said defendant, arid ever since that time plaintiffs’ said 
tenants have, under contracts entered into bv each of them 
with plaintiffs, paid plaintiffs for the quantity of current 
which each actually consumed at the same rates 
7 charged by the defendant and approved by the Pub¬ 
lic Utilities Commission of the District of Columbia 
to others for a like amount of current. In connection with 
a measured distribution and resale to their tenants, plain¬ 
tiffs not only installed at considerable expense the separate 
meters required, but also at their own expense plaintiffs 
have ever since serviced and read said meters, and billed 
and collected the charges from their tenants for the amount 
of current consumed by each. The net profits which plain¬ 
tiffs have derived from such distribution and resale to their 
tenants represent but a fair and reasonable return to them 
for the capital investment in the electrical equipment afore¬ 
said. 
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10. The contract under which defendant has furnished 
electric current to said Adams Building, since tljie comple¬ 
tion of the remodeling thereof, was entered into iji or about 
the year 1924, but plaintiffs have no copy thereoif, and are 
unable to set forth its precise terms or date herein. How¬ 
ever, they believe and therefore aver said contract to be in 
the usual form used by the defendant at the time plaintiffs’ 
said contract was made, and that it provided for like serv¬ 
ice and like rates as all other contracts made by defendant 
with owners of buildings of similar size and character, and 
devoted to similar uses. 

11. That on, to-wit, the 5th day of October, 1$)29, plain¬ 
tiffs received by registered mail from the defendant a writ¬ 
ten communication dated October 4, 1929, advising plain- 
tiffs that pursuant to the provisions of the aforpsaid con¬ 
tract between plaintiffs and defendant of the yeah 1924, the 
furnishing of electric service thereunder to plaintiffs, at 
their aforesaid building, would cease on and aftejr ten days 
from the receipt thereof by plaintiffs, and further advis¬ 
ing plaintiffs that if they desired such electric service con¬ 
tinued it would be necessary for them to jenter into 

8 a new contract with defendant “in accordance with 
the rules and regulations of the company, approved by 
the Public Utilities Commission in its Order #737, effective 
January 1, 1929”. Copy of said communication is hereto 
attached, marked “Exhibit A”, and prayed to bej read and 
taken as a part hereof. 

On, to-wit, the 7th day of October, 1929, and iri response 
to the defendant’s said letter of October 4, 1929,jplaintiffs, 
in writing, requested defendant to send them thje form of 
the new contract which defendant proposed. Co^y of said 
writing is hereto attached, marked “Exhibit B”, a^id prayed 
to be read and taken as a part hereof. In response to plain¬ 
tiffs’ said request, plaintiffs received from the defendant a 
letter enclosing a printed form of application to the defend¬ 
ant for electric service, and advising plaintiff^ that the 
“Schedule D” named in said form of applicatiojn was the 
same schedule under which plaintiffs are now receiving 
electric service. A copy of the last mentioned letter is 
hereto attached, marked" “Exhibit C”, and pralyed to be 
read and taken as a part hereof. The form of application 
so enclosed contained, among other things, the following 
provisions: 
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(a) 44 The furnishing of the service and the charges there¬ 
for to be in accordance with your Rules and Regulations 
and General Terms and Conditions and Schedule D (rider 
-), all as filed with the proper authorities.” 

(b) 44 The electric current to be furnished hereunder is 
for my/our own use and not for resale.” 

A true copy of said form of application as received by 
plaintiffs is hereto attached, marked 4 4 Exhibit D”, and 
prayed to be read and taken as a part hereof. 

Plaintiffs having observed that the latter of the two pro¬ 
visions above quoted, if accepted by them, would require 
them to discontinue distribution and resale of electric cur¬ 
rent to the tenants of their aforesaid building upon 
9 a measured basis, and that the first of said quoted 
provisions might likewise affect such measured dis¬ 
tribution and resale, and being unwilling to agree thereto, 
plaintiffs addressed to defendant on, to-wit, the 12th day of 
October, 1929, a letter, of which a true copy is hereto at¬ 
tached, marked 4 4 Exhibit E”, and prayed to be read and 
taken as a part hereof, in which letter plaintiffs returned 
to the defendant the aforesaid form of application duly 
signed by their agent, but modified by the addition to the 
two provisions above quoted of the words italicized of the 
following quotations: 

(a) 44 The furnishing of the service and the charges 
therefor to be in accordance with vour Rules and Regula- 
tions and General Terms and Conditions and Schedule D 

(rider-), all as filed with the proper authorities, except 

as stated in my accompanying letter.” 

(b) 44 The electric current to be furnished hereunder is 
for my/our own use and not for resale to others than the 
tenants of my said building ” 

and in the letter last aforesaid returning to defendant their 
said signed application, plaintiffs advised the defendant as 
follows: 

4 4 We are unwilling to enter into any agreement with your 
company which would prevent us from continuing our pres¬ 
ent practice of reselling electric current to the tenants of our 
said building upon a measured basis, as we are advised by 
counsel that such practice is entirely proper and legal, and 
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therefore any provision of your Rules, Regulations, Gen¬ 
eral Terms, Conditions, Schedules or Riders which would 
prevent us from continuing said practice is to be! under¬ 
stood as forming no part of our said application.” j 

12. In response to plaintiffs’ last named letter enclosing 
their said signed application, defendant, on, to-put, Oc¬ 
tober 14, 1929, addressed a letter to plaintiffs which jwas re¬ 
ceived by plaintiffs on October 15, 1929, a true copy of 
which is hereto attached, marked “Exhibit F”, andjprayed 
to be read and taken as a part hereof, in which said letter 
defendant advised plaintiffs that it would not accepjt plain¬ 
tiffs ’ aforesaid application for electric service because 
10 of the modifications made by plaintiffs, as aforesaid, 
in the form furnished bv defendant, and further noti- 
fying plaintiffs that unless they complied with defendant’s 
aforesaid letter of October 4, 1929, and at once executed an 
application in the form submitted by defendant, defend¬ 
ant would cut off all electric service to the plaintiffs pt their 
aforesaid building. 

15. Plaintiffs say that the aforesaid exclusive franchises 
and privileges exercised and enjoyed by the defendant as a 
public utility corporation carry with them certain Recipro¬ 
cal duties to the public in the District of Columbia, among 
which is the dutv to furnish to all residents similarly situ- 
ated electric service of like character and at like ra^es, and 
plaintiffs are furthermore advised that defendant | cannot 
lawfully require of plaintiffs or any other residents of said 
District, as a condition to furnishing its electric service, 
that they agree to a restriction upon their lawful Right to 
make any lawful use they may desire of the curreht pur¬ 
chased from defendant; and plaintiffs are advised b^ T coun¬ 
sel, and upon such advice say, that the distribution pnd re¬ 
sale by owners of buildings in the District of Columbia of 
electric current purchased by such owners from the defend¬ 
ant to their own tenants within the confines of the premises 
for which the said electric current is acquired is pntirely 
proper and violates no law or any lawful rule or regula¬ 
tion of the defendant, and that any rule or regulation 
of said defendant which may undertake to deprivp plain¬ 
tiffs and others of their lawful right aforesaid is j wholly 
void and of no effect. 
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14. Plaintiffs are informed and believe, and therefore 
charge, that it is the intention and purpose of defendant to 
immediately cut off the electric current of plaintiffs’ 

11 aforesaid building and to discontinue the furnishing 
of electric service to said building, because of plain¬ 
tiffs’ refusal to surrender their lawful right aforesaid to re¬ 
sell the electric current purchased and received from de¬ 
fendant to the tenants of plaintiffs’ aforesaid building upon 
a measured basis; and plaintiffs say that such action by the 
defendant would result in great and irreparable loss to the 
plaintiffs in that many, and possibly all, of the tenants of 
said building would, by reason of such action, be forced to 
remove from said building, and thus deprive plaintiffs of 
the income which they have received and are entitled to 
receive form their said property; and further in that plain¬ 
tiffs would be deprived of the income and profits which they 
have received and are entitled to receive upon their cap¬ 
ital investment in the electrical equipment aforesaid 
through the measured distribution and resale of electric 
current to their said tenants. 

And plaintiffs further say that such action by the de¬ 
fendant as is threatened, as aforesaid, would deprive them 
of the substantial and lawful right hereinbefore set forth 
respecting the use and enjoyment of their private property 
aforesaid, and of the benefit of lawful contracts made, and 
which plaintiffs are entitled to make, with the tenants of 
their said building; and would also constitute a confiscation 
of their said property, all in violation of the rights guaran¬ 
teed by the Fifth and Fourteenth Amendments of the Con¬ 
stitution of the United States, of the statutes enacted pur¬ 
suant thereto, and of the fundamental principles of law 
upon which said Constitution was founded. 

Wherefore, the premises considered, plaintiffs pray: 

1. That the writ of subpoena may issue herein directed 

to the said defendant, Potomac Electric Power Com- 

12 pany, a body corporate, requiring it to answer, but 
not under oath, the exigencies of this bill, an answer 

under oath being hereby expressly waived. 

2. That an injunction pendente lite may be granted 
herein restraining and enjoining the said defendant from 
discontinuing the furnishing of electric current to the 
plaintiffs at the i building, known as the Adams Building, 


POTOMAC ELECTRIC POWER COMPANY ET AL. 


11 


hereinbefore mentioned, or from doing any act whicih might 
affect the continuance or character of such servicb, pend¬ 
ing the determination of this suit. 

3. That, after final hearing, a decree may be passed 
herein perpetually enjoining and restraining said defend¬ 
ant from discontinuing its electric service to plaintiffs at 
the aforesaid building, or in anywise interfering therewith. 

4. That in the said final decree said defendant be required 
to accept the application of plaintiffs for electric service at 
the building aforesaid under its rules and regulations, as 
approved by the Public Utilities Commission of the bistrict, 
but reserving to plaintiffs the right to charge on a jdlowatt 
hour basis the electric current so purchased and Received 
from said defendant to the tenants of their building. 

5. And for such other and further relief as to th^e Court 
mav seem just and proper. 

MYRON P. LEWIS, 

FRED D. JORDAN, 

ROBERT A. NORDBLOM, 

As They are Trustees for 
The Adams Building 4 rust. 

MASON, SPALDING & McATEE, 

By GUY MASON, j 

Attorneys for Plaintiffs. 


13 Commonwealth of Massachusetts, 

County of Suffolk , ss: ! 

I, Robert A. Nordblom, Trustee of the Adams Building 
Trust, make oath that the statements contained in the fore¬ 
going petition, made as of my own knowledge are true, and 
those made on information, I believe to be true. 

ROBERT A. NORDBLOM. 

1 

Subscribed and sworn to before me this 22nd day hf Octo¬ 
ber, A. D. 1929. 

[seal.] CHESTER G. CLARKL 

Notary Public . 


1 

1 
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Exhibit *‘A’\ 

“Potomac Electric Power Company, 14th and C Streets, 

N. W., Washington, D. C. 

October 4, 1929. 

Messrs. Myron P. Lewis, Robert A. Nordblom, 
and The Beacon Trust Company, 

Trustees for Adams Building Trust, 

1333-1335 F Street N. W., 

Washington, D. C. 

Gentlemen : 

Pursuant to a provision in the contract for electric serv¬ 
ice between you and this Company dated July 29, 1927, the 
furnishing of said electric service thereunder at premises, 
Adams Building, 1333-1335 F Street, N. W., will cease to 
you on and after ten days from the service hereof. 

If vou desire the electric service continued at the afore- 
•> 

said premises on and after the date of expiration of this 
notice, it will be necessarv for vou to enter into a 
14 new contract with the company in accordance with 
the rules and regulations of the company approved 
by the Public Utilities Commission in its Order #737 ef¬ 
fective Januarv 1, 1929. 

Verv trulv vours, 

POTOMAC ELECTRIC POWER 
COMPANY, 

(Signed) By H. A. BROOKS, 

Commercial Manager.” 

Exhibit “B”. 

“Gentlemen : 

Your letter of October 4th, advising that the contract 
under which you furnish electric service to the Adams 
Building, 1333-35 F Street, Northwest, will cease and ter¬ 
minate on and after ten days from the service of your letter, 
received. 

Kindly furnish us a form of contract which you propose 
to submit so that we may determine whether we shall or 
shall not execute the same. Inasmuch as vou have fixed a 



POTOMAC ELECTRIC POWER COMPANY ET AL. 


13 


definite time for the cancellation of the existing contract, 
we respectfully request that you expedite the forwarding 
of your proposed contract. 

Very truly vours, 

(Signed) " ‘ -j-.” 


Exhibit “C”. 

‘‘Potomac Electric Power Company, 14tli and C Streets 

N. W., Washington, D. C. 

October 9, l|929. 

Adams Building Trust, 

1333-1335 F Street N. W., j 

Washington, D. C. j 

Gentlemen : 

I 

Attention Mr. R. A. Nordblom, Trustee. 

Acknowledging your letter of October 7th, I am 
15 enclosing herewith copy of our regular applica¬ 
tion form for electric service under Schedule “E” 
which is the schedule under which you are now receiving 
electric service. 

Very truly vours, 

POTOMAC ELECTRIC POWER 
CO., ! 

(Signed) By H. A. BROOKS, j 

Commercial Manager.” 


Exhibit “D”. 

I 

“E. Commercial—General. 

Print Name Here: Adams Building Trust. 

Deposit: $-. 

Potomac Electric Power Co., 

Washington, D. C.: j 

You are hereby authorized and requested to furnish! elec¬ 
tric service to premises 1333-35 F Street N. W. (Apams 

Building) for a period of one year, beginning with —-, 

-, or as soon thereafter as possible, and thereafter until 
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ten days’ notice in writing is given to discontinue the elec¬ 
tric service. 

The furnishing of the service and the charges therefor 
to be in accordance with vour Rules and Regulations and 
General Terms and Conditions and Schedule E (Rider —) 
all as tiled with the proper authorities. 

The electric current to be furnished hereunder is for 
mv/our own use and not for resale. 

We estimate that the maximum demand will be at least 
_k.w 

Sign Here: ADAMS BUILDING TRUST, 
By-, 

Agent. 

Mail Address if Other Than Above:-. 

Date:-,-. 

Application received by 


Accepted. 

POTOMAC ELECTRIC POWER CO., 

By-> 

Manager Commercial Dept.” 

16 1. Wiring: Old [New].* Order No. -. Date: 


2. Service connected: Yes. [No.]* Const. Order No. 

-. Date:-,-. 

3. Former occupant: Same. Chg. Acct.: [Yes.]* No. 

4. Moved from-. To be disc.: [Yes.]* No. 

5. On (Date)-,-. If 44 No”, Why not? -. 

6. Key at (to disconnect):-. 

7. Disc. Order No.: -. Date:-,-. Phone 

No.:-. 

8. Remarks:-. 

9. -. 

10. Also Using Service at -. 

11. Formerlv Used Service at-. 

12. If Employed, by whom? -. 

13. References: -. 


[* Erased in copy.] 
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14. Amount on Deposit: $-. Receipt No.:-. Date: 

15. Remarks:-. 

16. Credit Report: -. 

17. -. | 

Form 1560.” | 

i 

Exhibit “E”. 

I 

“October 12, 1929. 

Potomac Electric Power Company, 

Fourteenth and C Streets N. W., 

Washington, D. C. j 

Gentlemen: j 

Attention Mr. H. A. Brooks, Commercial Manager. 

We are in receipt of your letter of the 9th inst., enclosing 
application form for electric service at the Adams Building, 
1333-35 F Street, Northwest, Washington, D. C., under 
Schedule “E”, which you advise us is the same schedule 
under which we are now receiving electric service, and 
which, we assume, therefore will entitle us to the sam^ rates 
and service. 

17 We have signed and are herewith returning said 
application form dated this date, with the modifica¬ 
tions noted thereon, which are as follows: | 

The addition to the paragraph referring to your Rules 
and Regulations and General Terms and Conditions and 
Schedule “E” with rider of the following words: “Except 
as stated in our accompanying letter;” 

And the addition to the paragraph immediately follow¬ 
ing of the following words: “To others than the tenants of 
our said building.” 

We are unwilling to enter into any agreement with! your 
company which would prevent us from continuing our 
present practice of reselling electric current to the tenants 
of our building upon a measured basis as we are advised 
that such practice is entirely proper and legal, and there¬ 
fore any provision of your Rules and Regulations and Gen¬ 
eral Terms and Conditions and Schedule “E” with rider 
which would prevent the Adams Building owners from con- 
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tinuing said practice is to be understood as forming no part 
of our said application. 

Very truly yours, 

ADAMS BUILDING TRUST, 
(Signed) By C. P. HYDE, 

Agent.” 

Exhibit “ F”. 

‘‘Potomac Electric Power Company, 14th and C Streets 

N. AY., Washington, D. C. 

October 14, 1929. 

Adams Building Trust, 

1420 New York Avenue N. W., 

Washington, D. C. 

Gentlemen : 

We are in receipt of yours of the 12th inst., enclosing ap¬ 
plication form for electric service at the Adams Building, 
1333-35 F Street, Northwest, Washington, D. C., which we 
cannot accept for the reason that you have added words 
“except as stated in our accompanying letter” and have 
added the words “to others than the tenants of our said 
building”, and which, therefore, changes the meaning 
thereof so that such a contract, if accepted, would be in 
violation of our rules and regulations, approved by the 
Public Utilities Commission. 

18 We can onlv again refer you to our notice of the 
4th inst., and will expect you to sign a new contract 
with us, at once, such as will be in accordance with the rules 
and regulations of the Company approved by the said Com¬ 
mission, if you desire service continued. 

Very truly vours, 

POTOMAC ELECTRIC POWER 
COMPANY, 

(Signed) By H. A. BROOKS, 

Commercial Manager.” 

Motion to Dismiss. 

Filed November 1, 1929. 

*#####* 

Now comes the defendant in the above entitled cause, by 
its attorneys, and moves the Court to dismiss the original 
bill filed therein, for that: 
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1. The said bill fails to present a full and candid disclo¬ 
sure of all the material and essential facts, in thht it fails 
to state the nature of any contract plaintiff may have with 
the defendant for the furnishing of electric energy and par¬ 
ticularly with respect to any particular schedule, rate or 
rates, terms, conditions and rules therein contained, or 
made a part thereof, or applicable thereto, published by 
defendant under authority of law, or on file with t[he Public 
Utilities Commission. 

2. The said bill fails to show that the rules, regulations 
and conditions under which this defendant furnishes, and 
proposes to furnish its facilities and services, to the plain¬ 
tiff, are unreasonable, unjust or discriminatory. 

3. The said bill shows that the facilities and services fur¬ 
nished, rendered, or to be furnished or rendered the plain¬ 
tiff under its regulations, are pursuant to the lawful orders 

of the Public Utilities Commission created by Sec- 
19 tion 8 of the Act approved March 4, 1913. 

4. The said bill attempts to indirectly <^r collat¬ 
erally attack, or challenge, the reasonableness, ov validity 
of certain prior orders of the Public Utilities Commission, 
and from which direct appeal is provided by law. 

5. The said rules and regulations sought to be attacked 
bv the said bill, are rules and regulations which have been 
approved by the Public Utilities Commission and never re¬ 
versed on appeal by any Court, 

6. If such a bill is properly maintainable herein, the same 
fails to allege, or show, any ground for modifying, vacating, 
annulling or setting aside the orders of the Public Utilities 
Commission of the District of Columbia complained of. 

7. The said bill fails to show any right in the plaintiff to 
require the defendant to furnish electric energy to it 
through a master meter at wholesale rates for the avowed 
purpose of redistribution, remetering and resale tq its ten¬ 
ants, measured through individual meters, at retail prices. 

8. The said bill fails to show that the practice of sub¬ 
metering electric energy is lawful. 

9. The said bill fails to show that the rule of the defend¬ 
ant providing that electric current to be furnished is for 

2—5661a 
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the own use of plaintiff, and not for resale, is invalid or 
unreasonable. 


10. The said bill fails to show that the Public Utilities 
Commission of the District of Columbia lacks jurisdiction 
to prevent the remetering and resale of electricity by the 
plaintiff to its tenants. 

11. The said bill improperly complains of the exercise 
of legislative power by the Public Utilities Commission, and 

is framed on the mistaken theory that said Commis- 
20 sion has no power to approve, fix, or change rates or 
practices of the Potomac Electric Power Company. 

12. The said bill fails to show that the plaintiff possesses 
anv franchise to remeter and sell electric energv in the Dis- 
trict of Columbia. 

13. Submetering or reselling of electric energy sought by 
the bill, is in every respect against public policy and the 
Public Utilities Commission Act, and tenants should not be 
required to obtain electric energy from landlords when 
utility service is available, or denied the protection of reg¬ 
ulation by the government as to rates and service. 

14. The said bill does not show that the order of the 


Public Utilities Commission approving the general terms 
and conditions permitting the plaintiff, as well as other con¬ 
sumers, to take electric energy under proper schedules, and 
furnish their tenants lighted and electrically equipped 
rooms or space, works any discrimination against the plain¬ 
tiff, or other persons in like situation. 

15. The said bill fails to show that the rules, regulations, 
schedules and tariffs of the defendant, forbidding remeter¬ 
ing or resale of electricity, are not in the interest of all the 
consumers of the Company, or that the same are invalid or 
unreasonable under the provisions of the Public Utilities 


Commission Act. 


16. The said bill shows that the plaintiff is guilty of using 
a device or method that creates discriminations, conces¬ 
sions, and rebates, prohibited by the Act of March 4, 1913, 
creating the Public Utilities Commission. 

17. The said bill fails to allege or show any injury, real 
or substantial. 
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I 

18. The said bill is indefinite, uncertain and t^gue, in 
that it fails to state a cause of action and jj)rays for 
21 relief beyond the jurisdiction of the Court, and is 
based upon a misconception of the applicable law. 

S. R. BOWEN, ! 

JNO. S. BARBOllR, 

Attorneys for Defendant. 

\ 

Messrs Mason, Spalding & MeAtee: 

Please take notice that the foregoing Motion tb Dismiss 
will be called to the attention of the Court on Friday, No¬ 
vember 8, 1929, at 10 o’clock a. m., or as soon thereafter as 
counsel mav be heard. 

S. R. BOWEN, 

JNO. S. BARBOUjR, 
Attorneys for Defendant. 

Service of the above acknowledged this 1st da^ r of No¬ 
vember, 1929. 

MASON, SPALDING & McfTEE, 

E. R. G., ! 

Attorneys for Plaintiff J 

Memorandum in Disposing of the Motion to Dismiss the 

Bills . 


Filed January 31, 1930. 

# # * # # • i • 

. ! 

The question here involved is whether the cj e f en dant 
has a right to refuse to furnish electricity to an apartment 
house owner unless the latter will engage that he will not 
charge his tenants for such electricity transmitted to them 
by him on the basis of the amount used by the tenants as 
ascertained by a meter, or else that the apartment house 
owner will engage not to resell the electricity to hi^ tenants. 
Four of the same plaintiffs brought suits in this! court in 
which they claimed that the Commission’s approval of this 
condition made the order of the Commission void. Those 
suits were treated as brought under the statute and 
22 not as an appeal to the general equity power of the 
court. There was a motion to dismiss the bills and 
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the motion was sustained upon the ground that the order of 
the Commission was not necessarily void by reason of its 
approval of said condition; that such condition might be 
legal or illegal but that in anv case the Commission had no 
jurisdiction over the matter of submetering by apartment 
house owners inasmuch as the statute in question took out 
of their jurisdiction the situation here presented in its defi¬ 
nition of the term ‘electrical corporation’. The section 
reads in part : 


“* * * except where electricity is made, generated, pro¬ 

duced, or transmitted by a private person or private cor¬ 
poration on or through private property solely for its own 
use or the use of tenants of its building and not for sale to 
or for the use of others.” 


The decision was that this language showed a plain legis¬ 
lative intent to allow apartment house owners to receive 
electricity from the power company and transmit it for 
the use of its tenants and to charge its tenants therefor. 
This question having been determined by the prior decision 
the sole question would seem to be whether in thus charging 
the tenants for the electricity bought by the apartment 
house owner and by him transmitted to them the amount of 
such charge may be ascertained by the use of a meter so 
that each tenant mav be charged for what he actuallv uses 
instead of being charged a lump sum by way of increased 

rent or without anv reference to the amount used bv the 

* * 

particular tenant. The court is unable to see any reason 
or legal basis for such a distinction, nor upon what ground 
the power company can refuse to furnish the electricity to 
the apartment house owner unless he will comply with such 
a condition. For these reasons the motion to dismiss will 
be overruled. January 31, 1930. 

i ' WENDELL P. STAFFORD, 

Associate Justice. 

23 Order Overriding Motion to Dismiss . 

Filed January 31, 1930. 

#***••* 

This cause came on to be heard upon the defendant’s 
motion to dismiss the bill of complaint and the same having 
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been argued by counsel, and duly considered by {he Court, 
it is, this 31st day of January, 1930, 

Adjudged and ordered that said motion be, anc^ the same 
hereby is, overruled, with leave to the defendant to answer 
the said bill within fifteen davs from this date. 

* I 

To the ruling of the Court in overruling the sa^d motion, 
the defendant in open court notes an exception. 

WENDELL P. STAFFORD, 

Justice. 



The defendant, Potomac Electric Power Company, a Cor¬ 
poration for answer to the bill of complaint herein ex¬ 
hibited, or to so much thereof as it is advised isj material 
that it should answer, answering says: 

1. Defendant neither admits or denies paragraph one 

but will call for strict proof of the same. j 

2. Defendant admits paragraph two. 

3. Defendant admits paragraph three. 

4. Defendant neither admits or denies paragraph four 
but will call for strict proof of the same. 

5. Defendant neither admits or denies the first part of 
paragraph five and says that the same is immaferial be¬ 
cause every building erected in the District of Columbia 

which is intended to be equipped for electric service 
24 is required as part of the cost of the building to be 
so equipped with, the necessary wires, Conduits, 
panel boards, outlets, fixtures and other necessaify equip¬ 
ment to receive electric current or energy from the defend¬ 
ant, both for the general uses of said building j and for 
distribution to the tenants thereof at the entire cojst of the 
owner thereof. 

The defendant for further answer to paragraph five 
avers that the sum of money paid by the plaintiffs} for me¬ 
ters, as alleged, is immaterial but if it should be held other¬ 
wise the defendant has offered to purchase, or n^ake just 
allowance for, the said meters or to do any and all rewiring 
necessary for the installation of the defendant’s mqters and 
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the defendant now stands ready and willing to do such re¬ 
wiring as may be necessary to install its own meters, at its 
expense, or purchase or make just allowance for, the said 
meters which plaintiffs allege they paid for in the alleged 
remodeling of said building in the manner and for the pur¬ 
pose as alleged. 

The defendant for further answer to paragraph five ad¬ 
mits that all of the electric current or energy it has fur¬ 
nished the plaintiffs has been so furnished under the regular 
form of contract or contracts of the defendant at the rate or 
rates fixed by the defendant and all approved by the Pub¬ 
lic Utilities Commission of the District of Columbia, which 
contract or contracts authorized the plaintiffs to purchase 
the said electric current or energy for their own and speci¬ 
fied use only, in accordance with the rules and regulations 
of the defendant on file with and approved by the said 
Commission and which contract or contracts, rules and regu¬ 
lations do not give the plaintiffs the right to remeter and 
sell the electric current or energy so received from the de¬ 
fendant. 

The defendant for further answer to paragraph 

25 five savs that a certain contract dated the 29 dav 

* • 

of July 1927 was entered into whereby the defend¬ 
ant agreed to furnish the plaintiffs electric current or en¬ 
ergy at rates and under certain schedules and in accordance 
with the defendant’s Rules and Regulations and General 
Terms and Conditions and all as filed with and approved by 
the said Commission, one of said rules reading that the 
word “consumer” was, and is defined on the first page 
thereof as follows: 

“The word ‘consumer’ as used in this booklet, is in¬ 
tended to mean the present or prospective user of the 
service.” 

6. Defendant denies paragraph six as alleged and says 
that there are a great many different factors entering into 
the rate, and uses permitted, of the electric current or en¬ 
ergy furnished by the defendant to its customers, such as, 
“load factor,” “diversity factor,” “demand factor,” “con¬ 
sumer expense,” “time of demand,” “hours of use,” “peak 
responsibility,” “energy cost” and many others of more 
or less importance. 
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7. Defendant denies that for fifteen or more velars it has 
been the custom in the City of Washington, District of Co¬ 
lumbia, for owners of large office and commercjial build¬ 
ings, and, in many instances, the owners of 
houses, apartment hotels, market buildings an 
operated for general assembly, to generate or j purchase 
electric current or energy and distribute or sell tlie same to 
the tenants of such building in the manner alleged, in the 
seventh paragraph, and defendant for furthek* answer 
thereto alleges and avers that the number of such owners 
of such buildings, who have so generated or purchased and 
sold electric current or energy to the tenants thereof, are 
so few in number as to clearly constitute an exception to the 
general custom or practice. At the present tirie, in the 
District of Columbia, there are approximately 12 ^such own¬ 
ers to the defendant’s knowledge purchasing electric cur¬ 
rent or energy from the defendant and r<pmetering 

26 and selling the same on a measured basis at so much 
per kilowatt hour and the defendant knows of only 
one owner or owners who generate electric cur re jit the en¬ 
tire year, and sell the same on a measured basis to their ten¬ 
ants for electric ranges or stoves. There are two or three 
owners, however, who generate their own current, during 
winter months, and sell the same, on a measured! basis, to 
possibly a few of their tenants. 

Defendant further answering paragraph seveji says it 
has no knowledge as to what rate or rates the plaintiffs have 
charged their tenants for the electric current or energy sold 
to said tenants by the plaintiffs and therefore catn neither 
admit or deny the same. 

8. Defendant denies paragraph eight as alleged iexcept as 
hereinafter stated, paragraph “E” page 12 and;calls for 
proof thereof so far as material to any issue in thi^ case. 

9. Defendant denies paragraph nine except as herein¬ 
after admitted. 

For further answer to paragraph nine defendant says the 
averment of the alleged expense of the plaintiffs fc|r wiring, 
conduits, panel boards, outlets, fixtures, and all pther ap¬ 
purtenances necessary for the distribution by jplaintiffs 
through sub-meters, to the tenants in said buildijig, of all 
electric current to be consumed by said tenants in said build¬ 
ing, is immaterial for the reason that every buildinjg erected 


Apartment 

buildings 
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in the District of Columbia which is intended to be so 
equipped for electric service is required as part of the cost 
of the building to be so equipped at the entire expense of the 
owner thereof as hereinbefore stated. 

For further answer to paragraph nine defendant says the 
averment of the alleged cost of said sub-meters to the 

27 plaintiffs is immaterial for the reason that defendant 
has offered to purchase, or make just allowance for, 

the said meters or to do any and all rewiring necessary for 
the installation of the defendant’s meters and the defend¬ 
ant now stands ready and willing to do such rewiring as may 
be necessary to install its own meters at its expense or pur¬ 
chase, or make just allowance for, the said meters which 
plaintiffs allege they paid for in the manner and for the 
purpose as alleged. 

For further answer to paragraph nine defendant says it 
has no knowledge of any arrangement plaintiffs may have 
with their tenants for the sale of electric current or energy 
or of the expense, revenue or net profit in regards to such 
sale and therefore can neither admit or deny the same, but 
calls for strict proof thereof. 

10. Defendant for answer to paragraph ten denies that 
plaintiffs are unable to set forth the precise terms of the 
contract under which the defendant originally agreed to fur¬ 
nish electric current or energy to the plaintiffs as the same 
was pursuant to the regular terms, rules and regulations of 
the defendant, then in force, and on file with and approved 
by the Public Utilities Commission, however, defendant fur¬ 
ther says that said contract was subsequently cancelled by 
the defendant pursuant to the regular terms, of the same 
and pursuant to said rules, regulations and conditions all on 
file with and approved by, the said Commission. 

11. Defendant admits all of paragraph eleven with ex¬ 
hibits thereto and shows that the statement of facts con¬ 
tained in said exhibits emanating from the defendant are 
true. 

12. Defendant admits paragraph twelve with exhibits 
thereto. 

28 13. Defendant, while it admits its duty to furnish 
service to all residents similarly situated at like rates, 

for identical service, denies the allegations of paragraph 13, 
and denies that the regulations complained of by the plain- 
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tiffs infringes this principle or any lawful right of the plain¬ 
tiffs and says that the duty which the defendant bwes the 
plaintiffs in this regard is to furnish electric energy to the 
plaintiffs under the schedules and rates applicable to the 
service desired by them based upon the use and volume, in 
accordance with the tariffs, applicable schedules, npes, regu¬ 
lations and conditions of the defendant, filed with* and ap¬ 
proved by the Public Utilities Commission of the District 
of Columbia, and that under the provisions of sa^d sched¬ 
ules and rates, and in the absence of any showing to the 
contrary, the plaintiffs, like others, are required to pay the 
maximum rate prescribed until and unless they cpn show 
that under such schedules, rules, regulations and conditions 
the character and volume of service required justifies a 
lower rate under some other appropriate schedule, and that 
one of the conditions necessarv to obtain electric current 
and service at less than the maximum or retail ratcf, is that 
the applicant must agree that the person or persons desir¬ 
ing such service will not use the current so desired except 
for their own use and not to be remetered or sold; that one 
of the reasons for said condition or agreement is to pre¬ 
vent the plaintiffs or others from obtaining electricity at a 
rate less than the maximum or retail rate and sub-riietering 
or reselling the same at a different rate which may [be more 
or less than the maximum rate of the defendant or any dif¬ 
ferent rate than others purchasing electric current or 
energy from the defendant are required to pay under the 
said schedules and rates of the defendant on file with and 
approved by the said Commission ; that also oijie of the 
29 reasons and purposes of said condition is to prevent 
discriminations and rebates that would or m|ight re¬ 
sult from sub-metering as alleged as well as to present the 
plaintiffs or others from deriving profits therefrom in 
whole or in part or by dividing the same with other persons 
who from time to time have sought to promote or negotiate 
contracts with the defendant permitting sub-meteripg. 

Further answering paragraph thirteen defendant avers 
and alleges remetering and reselling electric current or 
energy such as practised, desired and alleged by tlije plain¬ 
tiffs is against the provisions of the Public Utilities Act of 
the District of Columbia, against public policy, and if per¬ 
mitted it would upset, impair and otherwise destroy the 
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whole rate structure of the defendant and bring about 
higher rates for electric current or energy, in the District 
of Columbia, to other consumers and create unjust, unfair 
and illegal discriminations to a few favored owners, land¬ 
lords or other persons and would invite evasions of the said 
Public Utilities Act and other conspiracies to overcome 
proper governmental regulation of the electric current or 
energy manufactured, sold and distributed by the defendant. 

14. Defendant, answering the first part of paragraph 
fourteen, admits that it is its intention and purpose to cut 
off the electric current now furnished the plaintiffs and 
others unless they are willing to accept, and submit to, the 
reasonable rules, regulations and conditions of the defend¬ 
ant as approved by the Public Utilities Commission of the 
District of Columbia and more particularly the reasonable 
rule, regulation and condition of the defendant, as stated in 
its regular form of contracts, and approved by said com¬ 
mission, reading as follows: 

“The electric current to be furnished hereunder is for 
mv/our own use and not for resale.” 

30 Further answering paragraph fourteen defendant 
denies that plaintiffs by complying with the said rule 
of the defendant just quoted would surrender any of their 
lawful rights or that plaintiffs would receive great and irrep¬ 
arable loss or that plaintiffs are entitled, as they assert, 
to a particular rate or condition of service which cannot be 
changed by certain new rates, rules and regulations of the 
defendant, which changed conditions warrant the defendant 
in making and enforcing, with the approval of the Public 
Utilities Commission of the District of Columbia. 

Further answering paragraph fourteen defendant denies 
that plaintiffs or anyone else by complying with said rule, 
regulation or condition of the defendant complained of 
would force anv of their tenants to remove from their build- 
ings but admits plaintiffs and others so situated would no 
longer receive the unlawful profit now derived by them 
from the alleged method of distribution and resale of elec¬ 
tric current. 

Further answering paragraph fourteen defendant denies 
all of the second paragraph thereof. 

Further answering plaintiffs’ bill the defendant alleges, 
avers, and shows to this Honorable Court as follows: 
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A. That ever since the enactment of the Act of Congress, 
approved March 4, 1913, creating the Public Utilities Com¬ 
mission of the District of Columbia, it has been unlawful to 
generate or sell electricity or permit the use of the same by 
others, in the District of Columbia, except und^r rates, 
rules and regulations filed with and approved by the said 
Commission. The said Act, among other things providing: 

31 “Par. 24. That every public utility shall jfile with 
the commission, within a time to be fixed by jthe com¬ 
mission, schedules, which shall be open to public inspection, 
showing all rates, tolls, and charges which it has established 
and which are in force at the time for any service per¬ 
formed bv it within the District of Columbia, or for any 
service in connection therewith or performed by any public 
utility controlled or operated by it. The rates, t|olls, and 
charges shown on such schedules shall not exceed the rates, 
tolls, and charges now allowed by law, and shall bejthe law¬ 
ful rates, tolls, and charges within the District of C[olumbia, 
and shall remain and be in force until set asid^ by the 
Commission.” 

“Par. 25. That every public utility shall file with and as a 
part of such schedule all rules and regulations thalt in any 
manner affect the rates charged or to be charged| for any 
service.” 

“Par. 55. That the commission shall, within ifs juris¬ 
diction, | 

“Have general supervision of * * * and j all gas 

plants and electric plants owned, leased, or operate^ by any 
corporation. 

“Investigate and ascertain, from time to time, th^ quality 
and quantity of gas supplied by persons or corporations; 
examine or investigate the methods employed by s^ich per¬ 
sons and corporations in manufacturing, distributing and 
supplying gas or electricity for light, heat, or powpr and in 
transmitting the same, and have power to order shell rea¬ 
sonable improvements as will reasonably promote the pub¬ 
lic interest , preserve the public health and protect those 
using such gas or electricity. * * *” 

“Par. 92. That the provisions of this section sh^ll be in¬ 
terpreted and construed liberally in order to accomplish the 
purposes thereof, and where any specific powei] or au¬ 
thority is given the commission by the provisions of this 
section the enumeration thereof shall not be held to| exclude 
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or impair any power or authority otherwise in this section 
conferred on said commission. The commission hereby 
created shall have, in addition to the powers in this section 
specified, mentioned, and indicated all additional, implied, 
and incidental power which may be proper and necessary 
to effect and carry out, perform, and execute all the said 
powers herein specified, mentioned, and indicated.” * * * 

B. That plaintiffs by purchasing electric current or 
energv from the defendant at a wholesale rate or generat- 
ing the same themselves and distributing the same to the 
tenants of their building at a higher, or lower rate as 
32 alleged in their bill amounts to the sale or use of elec¬ 
tricity to or by others than the plaintiffs and that 
such custom, practice, method or sale is illegal and in viola¬ 
tion of the laws in force in the District of Columbia. Para¬ 
graph one of the said Act, creating the Public Utilities Com¬ 
mission of the District of Columbia, among other things, 
provides: 

“The term ‘electric plant’ when used in this section in¬ 
cludes all engines, boilers, dynamos, generators, storage 
batteries, converters, motors, transformers, cables, wires, 
poles, lamps, meters, easements, real estate, fixtures, and 
personal property, materials, apparatus, and devices of 
every kind operated, owned, used or to be used for or in 
connection with or to facilitate the generation, trans¬ 
mission, distribution, sale, or furnishing of electricity for 
light, heat, or power, and any conduits, ducts, or other de¬ 
vices, materials, apparatus, or property for containing, 
holding, or carrying electrical conductors used or to be 
used wholly or in part for the transmission of electricity 
for light, heat, or power, except where electricity is made, 
generated, produced, or transmitted by a private person or 
private corporation on or through private property solely 
for its own use or the use of tenants of its building and not 
for sale to or for the use of others.” 

“The term ‘electrical corporation’ when used in this sec¬ 
tion includes every corporation, company, association, 
joint-stock company or association, partnership, or person 
doing business in the District of Columbia, their lessees, 
trustees, or receivers, appointed by any court whatsoever, 
owning, operating, controlling or managing any electric 
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plant, including any water plant, or water property, or 
water falls, or dam, or water-power stations, except where 
electricity is made, generated, produced, or transmitted by 
a private person or private corporation on or through 
private property solely for its own use or the use of tenants 
of its building and not for sale to or for the use of others.” 

C. That the defendant as a public utility operating in the 
District of Columbia is required to serve the entire public 
without discrimination and to accomplish this it becomes 
necessary for the defendant under its inherent powers to 
make or adopt certain reasonable rules and regulations for 
the promotion of its utility business, and that in making or 
adopting such reasonable rules and regulations it 
33 cannot make or permit to be made any distinction be¬ 
tween the tenants of the plaintiffs or the tenants of 
other, modern, large office and commercial building^, apart¬ 
ment houses, apartment hotels, market buildings jand the 
tenants of private buildings, dwellings or individual houses, 
in the distribution, sale, or use of electric current or! energy. 
Paragraph 81 of the said Act, creating the Public fJtilities 
Commission of the District of Columbia, providesi 


“Par. 81. That if any public utility or any a^ent or 
officer thereof shall, directly or indirectly, by any device 
whatsoever, or otherwise, charge, demand, collect j or re¬ 
ceive from any person, firm, or corporation a grqater or 
less compensation for any service rendered or to be ren¬ 
dered by it in or affecting or relating to the conduct of a 
* * electric plant, electric corporation, * * * or to 
the production, transmission, delivery, or furnishing of 
heat, light, water, or power, or the conveyance of tejephone 
or telegraph messages, or for any service in connection 
therewith than that prescribed in the public schedules or 
tariffs then in force or established as provided herein, or 
than it charges, demands, collects, or receives frpm any 
other person, firm, or corporation other than one cbnduct- 
ing a like business for a like and contemporaneous ^ervice, 
such public utility shall be deemed guilty of unjust discrimi¬ 
nation, which is hereby prohibited and declared tio be a 
misdemeanor and unlawful and upon conviction thereof 
shall forfeit and pay to the District of Columbia bot less 
than $100 nor more than $1,000 for each offense; arid such 
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agent or officer so offending* shall be deemed guilty of a 
misdemeanor, and upon conviction thereof shall be 
punished by a fine of not less than $50 nor more than $100 
for each offense.” 

D. That the rule or regulation of the defendant com¬ 
plained of by the plaintiffs in their bill, is a reasonable rule 
or regulation made or adopted, by the defendant and ap¬ 
proved by the Public Utilities Commission of the District 
of Columbia, in the public interest and for the lawful pro¬ 
tection of the defendant from violating the laws in force in 
the District of Columbia in the matter of allowing rebates 
to the purchasers of electric current or energy from the de¬ 
fendant. Paragraph 83 of the said Act, creating the Public 
Utilities Commission of the District of Columbia, provides: 

34 “Par. 83. That it shall be unlawful for any per¬ 
son, firm, or corporation to solicit, accept, or receive 
any rebate, concession, or discrimination in respect to any 
service in or affecting or relating to any public utility or 
the production, transmission, delivery, or furnishing of 
heat, light, water, or power, or any liquid, steam, or air, 
or the conveying of telegraph or telephone messages within 
the District of Columbia, or for any service in connection 
therewith whereby any such service shall, by any device 
whatsoever or otherwise, be rendered free or at a less rate 
than that named in the schedides and tariffs in force as 
provided in this section, or whereby any service or ad¬ 
vantage is received other than is in this section specified. 
Any person, firm, or corporation violating the provisions of 
this paragraph shall be deemed guilty of a misdemeanor, 
and on conviction thereof shall be punished by a fine of not 
less than $200 nor more than $1,000 for each offense.” 

E. (1) That there have been and there are a few in¬ 
stances of the purchase by the owners of office buildings, 
apartment houses, apartment hotels, market buildings and 
others, including the plaintiffs, of electric current or energy 
from the defendant at the prevailing wholesale rate and the 
resale by the owners of such buildings to tenants of their 
respective buildings at the prevailing retail rate, or other 

^ t e "^^3^ said owners and their tenants, 
upon a measured basis through sub-meters purchased 
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am//or installed by the owners, in a few instances inde¬ 
pendently of the defendant and in a few instances at the 
solicitation of agents or representatives of the defendant 
but without knowledge of its executive officers or [counsel 
and in violation of its contract originally entered into; that 
in some of such instances the owners of the buildings have 
abandoned the generating of electricity for their respective 
buildings at the suggestion of agents or representatives of 
the defendant, and have entered into contracts with the de¬ 
fendant to purchase current at wholesale rates frorh it and 
to distribute same to tenants in the same manner, bpt with¬ 
out the knowledge of the executive officers or counsel as 
aforesaid and in violation of contract. 

35 (2) That the owners of said buildings, which had 

their private generators installed, incurred g large 
expense in the equipment for private generation ahd dis¬ 
tribution to tenants and that while so generating and 
distributing their own electricity have sold the samp to the 
tenants of their buildings upon a measured basis through 
sub-meters, as aforesaid, many of which have fouiid it to 
their interest to abandon the same because of more pfficient 
and less costly service rendered by the defendant. 

(3) That the contract the defendant entered info with 
the plaintiffs and other landlords, and persons to furnish 
electricity was in accordance with the usual printed form 
of contract, under schedules and at rates on file with said 
Commission, a copy of which is hereto attached, inarked 
exhibit A, and prayed to be read and considered a part of 
this answer. 

(4) That anv suggestion, favoring sub-meteringl made 
by the said agents or representatives of the defendant as 
alleged were made without the full knowledge and approval 
of the defendant as the same knowledge and approval was 
confined to a single department of the defendant; that the 
same was brought to the attention of the executive [officers 
and counsel of the defendant by the application of one 
certain sub-metering corporation, acting for the ageht of a 
certain landlord, to the defendant to have it enter into and 
execute with said sub-metering corporation a contract for 
the furnishing of electric current or energy at less than 
the maximum rate and to permit said landlord and s^id sub¬ 
metering corporation, acting as said landlord’s agpnt, to 
resell the said electric current or energy at a higher rate to 
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the tenants of said landlord and divide the profit, received 
from such sale, with said landlord; that defendant refused 
to make or enter into such a contract permitting such a 
scheme or device whereupon a complaint was made 

36 to the Public Utilities Commission of the District of 
Columbia and a hearing was held thereon, starting 

on the 12th day of December, 1928, and completed on the 
18th day of December, 1928; that as a result of said hearing 
the said Commission dismissed said complaint and issued 
its order No. 748, dated February 28, 1929, for the reasons 
therein stated, a copy of which order is hereto attached 
marked exhibit B and asked to be made and read as a part 
hereof; that also as a result of said application made to 
the defendant by the said sub-metering corporation, and 
the denial thereof bv the defendant, the defendant caused a 
thorough inquiry and investigation to be made of the 
practices of its commercial department in respect to sub¬ 
metering with a result that it found approximately 42 cases 
where owners or persons had been obtaining current from 
the defendant at less than the maximum rate and selling 
the same at a higher or lower rate which resulted in steps 
being taken at once by the defendant to stop the same and 
to report such action on the part of the defendant to the 
said Commission; that all of the persons so found to be 
involved in the said practice of sub-metering have dis¬ 
continued the same and entered into new contracts with the 
defendant by which they have agreed not to remeter and 
sell electricity with the exception of the plaintiffs herein and 
four other similar plaintiffs and approximately 7 other 
persons who it is believed are awaiting the final ruling of 
this Court. The defendant knows of only one owner who 
generates electric current, the entire year, and sells the 
same on a measured basis to his tenants for electric ranges 
or stoves. There are two or three owners, however, to the 
defendant’s knowledge, who generate their own current, 
during winter months, and sell the same, on a measured 
basis, to possibly a few of their tenants. 

37 F. That the method or practice of sub-metering 
as alleged in plaintiffs’ bill, the defendant is ad¬ 
vised, and, therefore believes, is not only in violation of 
law but the same is strictly against public policy, as it 
materially affects the public profit-sharing plan initiated 
under the decree of the Supreme Court of the District of 
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Columbia in Equity No. 35,336 and No. 35,341 datec| the 31st 
day of December, 1924, which decree confirmed ajn agree¬ 
ment between the defendant and the Public Utilities Com¬ 
mission applying a so-called sliding scale, to the rates of 
the defendant as authorized by paragraph 18 of tlje Public 
Utilities Act, and, provides that if the rates foij electric 
current or energy, during anv vear charged bvi the de- 
fendant yield more than a 7return on a certain rate 
base one-half of said excess shall be used in a redaction of 
rates to be charged the public for electric service there¬ 
after, and that by reason of said decree the defendant has 
operated under the said profit-sharing plan with tljic public 
continuously since said decree became effective, jtlie 31st 
day of December, 1924, whereas, if sub-metering as alleged 
is not prohibited and is adopted by other consumers situ¬ 
ated like the plaintiffs it will reduce the income of the 
defendant to the extent of $240,000 to $250,000, aj year as 
the defendant is now serving, individually, mcjre than 
40,000 apartments in the District of Columbia at the ap¬ 
proved retail rate and with such a reduction in the income 
of the defendant the approved rates to its consumers and 
the public would be greatly affected to the damage of the 
defendant and that of the public and only a few landlords, 
owners, or other persons including the plaintiffk would 
be benefited by the profit which would necessarily result 
therefrom. 

G. That the production, distribution, use and control of 

electricity by regulatory authority is a natter of 
38 vital importance to the public weal and such pro¬ 
duction, distribution, use and control of eljectricity 
has always been a matter under governmental regulation 
for the protection of the public but if the sub-metering as 
alleged is not prohibited as being in violation of law or 
against public policy the production, distribution, use and 
control of electricity will not long be subject to anvj govern¬ 
mental regulation as far as all the tenants of apartment 
houses, office buildings, and other like buildings injthe Dis¬ 
trict of Columbia are concerned especially in mgtters of 
rates and service. 

H. The contract, exhibit A, which the plaintiffs! had en¬ 
tered into with the defendant provides that the defendant, 
may, after a period of one year from the beginning! thereof, 

3—5661a 
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discontinue the service of electricity to the plaintiffs, upon 
giving the plaintiffs ten days notice in writing and which it 
has given, and the rule or regulation made and adopted by 
the defendants with the approval of the Public Utilities 
Commission for the conduct of its business, and now com¬ 
plained of by plaintiffs, and which provides, “The elec¬ 
tric current to be furnished hereunder is for my/our own 
use and not for re-sale,” is a just and reasonable rule and 
regulation against which the plaintiffs have no equitable 
or lawful grounds of complaint and was so made, adopted 
and approved in the best interest of the public. 

I. The plaintiffs by the allegations of their bill place 
themselves in the position of seeking the legal right for the 
continuance of the violation of the laws in force in the 
District of Columbia and to enjoin the defendant from 
compelling them to comply with the said just and reason¬ 
able rule and regulation and to divert from the defendant 
and the ultimate use of the public to their own pockets the 
differences in the rates prescribed under said rule and the 
rate they would have the Company charge them without 
any benefit to the public. 

39 J. The defendant has offered and now offers to 
make any such rewiring of the plaintiffs’ property 
as mav be necessarv to install meters of the defendant, at 
the expense of the defendant, or to purchase or make a 
just allowance to the plaintiffs for any meter or meters 
they may have paid for and installed in equipping their 
property for the purpose of sub-metering as alleged in their 
bill and to furnish plaintiffs with electricity at the same 
rate or rates and under the same rules and regulations 
which apply to other persons or corporations and the public, 
and under the applicable schedules and as approved by the 
Public Utilities Commission of the District of Columbia 
and filed with said Commission pursuant to law. 

K. That the defendant further answering the allegation 
of the plaintiffs’ bill states that there is no just ground 
of complaint that the rule of the company which provides 
“the electric service furnished hereunder is for mv own 
use and not for resale” constitutes an unfair classification 
or discrimination. The plaintiffs say that there is no dif¬ 
ference in reality between permitting a landlord to pur¬ 
chase electricity at a rate less than the maximum and re¬ 
metering and reselling it, and that of permitting a landlord 
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to obtain electricity at a rate less than the maximum and 
furnishing it to a tenant or tenants as a part of space, or 
other facilities, at a lump rental. The defendant answer¬ 
ing* this says, there is a vast difference between! the fur¬ 
nishing of electricity in accordance with its rule! and the 
furnishing of electricity under the first mentioned method 
upon a measured basis, for the reason that where current 
is unmeasured, it eliminates the necessity for installation 
of meters, and their calibration from time to time|, and the 
adjustment of complaints based upon defective |registra¬ 
tion thereof, and grievances founded upon rates ^nd kinds 
of service, and in the substitution of a landlord for the 
commission in such respects, with no right of com- 
40 plaint or appeal on the part of tenants to any dis¬ 
interested regulatory body. A lump sum ffrice, in¬ 
cluding electricity, for the rental of space to tenants is, 
therefore, in their interest, as permitting them jhe unre¬ 
stricted use of any electricity that may be furnished as a 
part of space and facilities, and covered in the rental 
thereof. 

The defendant furthermore states that the dcjmand of 
the plaintiffs to obtain electricity at less than tjlie maxi¬ 
mum rates, and to retail it to their tenants on a measured 
basis, is for the purpose of enabling such plaintiffs to se¬ 
cure a profit from the resale of electricity which they 
would not be certain to obtain if the current is unmeasured, 
as in event of abuse the loss would be absorbefl by the 
plaintiffs like any other cost of operating their building. 

Furthermore, that where no sub-metering is reported to, 
the total cost of the electric service furnished to the 
building must necessarily be apportioned over the build¬ 
ing, so that each tenant will pay for his share of the elec¬ 
tric service at the rate paid by the owner of thej building 
to the defendant, and that where sub-metering is resorted 
to, the tenant pays more than his share of the tot^l cost of 
electric service used for the building, with the Resulting 
profit to the owner—to which he is not entitled. 

Furthermore, the defendant says that if there jhould be 
any inherent infirmity in or reasonable objection to the 
rule, and which is denied, and which permits a landlord 
to obtain electricity at less than the maximum ^*ate, and 
to furnish it to tenants as a part of space affd other 
facilities, for which a lump sum rental is paid, that this 
would constitute no justification for holding said rule pro- 
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hibiting* remetering and resale of electricity as a condition 
to the securing of electricity at less than the maximum rate 
invalid, as upon due and proper complaint hied in 
41 a proceeding initiated therefor, the same could be 
heard and determined in accordance with law. 

Defendant further avers and says that there is a distinct 
and vast difference in the two methods of distributing and 
selling electric current to tenants of large buildings as al¬ 
leged for the reason that office buildings, hotels and apart¬ 
ment hotels are generally operated in such a manner that 
there is furnished to the tenants thereof as part of their 
rent, services such as heat, light, refrigeration, janitor and 
maid services which are all included in the rent charged 
and thereby these services and costs become part of the 
incidents to the tenancv and the relations between the 
parties according to the terms of their lease or contract re¬ 
main as those of landlord and tenant. Where, however, 
electric energy is to be delivered to the landlord and he 
resells electricity to his tenants, not as part of the terms 
and conditions of the tenancy but as a separate commodity, 
tlie electricitv to be measured bv the installation of meters 
and sold at a rate, per kilowatt hour, to be determined by the 
landlord, the relation of landlord and tenant does not exist 
but to the contrary the landlord is performing the usual 
functions of a public utility but without governmental reg¬ 
ulation as to rate and service and the tenants are denied 
governmental protection from unjust discriminations or 
rebates. Therefore, in the one instance the service to the 
consumer or tenant is by a controlled utility and in the 
other it is not. 

Wherefore, the defendant having fully answered the bill 
of complaint herein exhibited, the defendant prays that said 
bill be dismissed and that it be dismissed with its reason¬ 
able costs in this behalf incurred. 

POTOMAC ELECTRIC POWER COM¬ 
PANY, 

By A. G. NEAL, 

Vice-President . 

S. R. BOWEN, 

E. I). D., 

JOHN S. BARBOUR, 

E. D. D., 

Attorneys for Defendant. 
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42 I, Alfred G. Neal, being first duly swori]L according 
to law, on oath depose and say that I am Vice-Presi¬ 
dent of the Potomac Electric Power Company, and that I 
have read the foregoing Answer by me subscribed, and 
know the contents thereof; that the matters hnd things 
therein stated, I verily believe to be true. 

ALFRED q. NEAL. 

Subscribed and sworn to before me this 14th day of Feb¬ 
ruary, 1930. i 

[seal.] CHAS. J. BIGHiAM, 

Notary Public , D. C. 

Exhibit 44 A”. 

E. Commercial—General. 

Print Name Here:-. 

Deposit: $—. 

i 

Potomac Electric Power Co., 

Washington, D. C.: 


You are hereby authorized and requested to fujrnish elec¬ 
tric service to the-, at-, for a period of one 

year, beginning with-,-, or as soon thereafter as 

possible, and thereafter until ten days’ notice in j writing is 
given to discontinue the electric service. 

Charges for said electric service to be in accordance wfith 

your Schedule E (and Rider-) and the furnishing of the 

service to be subject to your General Terms and Conditions 
and Rules and Regulations, all as filed with the proper 
authorities. 

43 I—We estimate that the maximum demand will be 

at least-k. w. | 

*(See note.) 


Sign here: 


Mail Address if other than above: 
Date:-,-. 

Application received by 


Accepted. 

POTOMAC ELECTRIC POWER CO., 

By-, 

Manager Commercial Dept. 
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*Note.— The new form of contract adopted Jan. 1, 1929, 
contains the additional following provisions: 

“The electric current to be furnished hereunder is for 
my/our own use and not for resale.” 

44 Exhibit “B”. 

Public Utilities Commission of the District of Columbia. 

Order No. 748. 

Formal Case No. 203. 

February 28, 1929. 

In the Matter of the Consideration Whether the Practice 
of Submetering Electric Energy Should Be Discontinued. 

Bv the Commission: 

•/ 

After due noticb to all interested parties a hearing was 
held on December 12, 13, 17 and 18, 1928 to consider 
whether the practice of sub-metering electric energy should 
be discontinued. 

The Adams Building Trust, James L. Karrick, Washing¬ 
ton Convention Hall Building, Washington Arcade Com¬ 
pany, Joseph IJ. Himes Company, and Joseph J. Moebs 
entered protests against this Commission interfering in 
any way with the practice of sub-metering electric current. 

Mrs. Augusta W. Bispliam, Mrs. Sophie W. Coolidge, 
and Mrs. Lavinia D. Iloff, and the People’s Counsel pro¬ 
tested against the continuance of the practice. 

This Commisison finds from the evidence that it has been 
the practice of a number of building owners in the District 
of Columbia to purchase electric energy for their use and 
for the use of tenants and to sell a part of such energy to 
their tenants on a measured basis at rates which yield a 
profit to the building owmers. While many of the build¬ 
ing owners state that their policy has been to follow the 
rate schedules adopted by this Commission, in some in¬ 
stances the rates at which such energy has been sold have 
been higher, and in some lower, than the rates at which the 
individual tenants could purchase the current from the 
Potomac Electric Power Company. The wires, meters and 
other appliances used by said building owners in furnish- 
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ing energy to their tenants are their own property, the 
meters having been purchased in some instance^ through 
the Potomac Electric Power Company and/or at [the solici¬ 
tation of agents of that company. 

That the current purchased and resold has in sbme cases 
(apartment houses) been purchased under schedules in¬ 
tended for commercial purposes only but on resal^ has been 
used for residential lighting. 

That some building owners have ceased the generation 
of current for sale to tenants and have purchased current 
from t lie Potomac Electric Power Company for'that pur¬ 
pose, but propose to resume the generation of Current if 
they arc not permitted to resell current which they so 
purchase. 

45 That efforts have been made by a New York cor¬ 
poration to enter into arrangements witty building 
owners whereby the current required by the! buildings 
would be purchased from the Potomac Electric Power Com¬ 
pany through a master meter and then, through sub-meters 
furnished, serviced and read by the said New York cor¬ 
poration, current would be resold to tenants at higher 
rates and the profits arising therefrom would tye divided 
between the building owner and the said New York cor¬ 
poration. 

The Commission is of the opinion that it was [the intent 
of Congress in passing the Act creating this Commission 
(37 Stats. 974) that rates and schedules should be pre¬ 
scribed and regulations for their use adopted t|o the end 
that all persons similarly situated should receive the same 
treatment. 

Rates and schedules have been fixed for electric service 
for various uses. For example, Schedule “A” r^ites apply 
to any residential use, Schedule “K” rates apbly to any 
residential use other than lighting, Schedule 4; B” rates 
apply to any commercial use other than lighting,! etc. 

The Potomac Electric Power Company, the otyly known 
“electrical corporation’’ operating in the [district of 
Columbia, submitted for approval by this Cortymission a 
regulation under the heading 4 4 General Terms and Con¬ 
ditions” in its Schedule of Rates for 1929 requiring pros¬ 
pective customers to agree that the electric service to be 
furnished is for their own use and not to be re-metered 
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for sale to others. ■ This regulation was approved in Order 
No. 737, dated December 31, 1928, and reads as follows: 

“1. The Consumer agrees not to use the current for anv 
purpose or for any additional equipment other than that 
provided for in this contract without first having notified 
the Company in writing and having received the Company’s 
consent thereto. It is expressly understood and agreed that 
electric service furnished to the Consumer shall be for his 
(her or their) own use and may not be remetered (or sub¬ 
metered) by the Consumer for the purpose of selling elec¬ 
tric service to another or others.” 

A regulation designed to limit the purchase of electric 
energy to 1 lie customer’s own use appears to be reasonable 
as it would have the effect of confining the use to that for 
which the schedule under which the current is purchased 
was intended. 

This Commission takes notice of the Decree of the Su¬ 
preme Court of the District of Columbia in Potomac Elec¬ 
tric Power Company v. Public Utilities Commission, Equity 
No. 35,336 and 35,341 in which the Court approved 
46 an agreement between the parties to the case by 
which, if the rates for electric energy vield a return 
in excess of lV'i r /< on the rate base, determined as provided 
in said agreement, then one-half of the excess over 7M>% 
shall be used in a reduction of rates to be charged the 
public thereafter. Provisions are also made for increases 
where the return falls below certain percentages. 

Under this agreement prompt reductions in rates have 
been made each year since 1924. It can hardly be ques¬ 
tioned that the net revenues of any year (which determine 
the rates for the following year) would be affected by the 
fact of whether the current is sold to the ultimate consumer 
at rates which are proper for him to pay or is sold to a 
middleman at rates which may or may not apply to the 
ultimate consumer to whom he sells. The question of 
whether sub-metering for sale shall continue is, therefore, 
clearly affected with a public interest. 

It was argued by those who desire to continue the prac¬ 
tice that this Commission has no jurisdiction and, there¬ 
fore, has no right to interfere with them in doing as they 
please with current they have purchased. Others argued 
against this position, but the Commission does not feel that 
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it is necessary to decide this issue. The Commission has, 
unquestionably, the power to fix rates based on the [purpose 
for which the service is purchased, and to approve the 
terms and conditions under which it is sold bv the iutilities. 

i 

An order approving a provision under “ General Terms 
and Conditions” requiring* that the applicant or consumer 
agree that the service purchased is for his own use and 
not to be remetered for sale to others does not deprive any¬ 
one of service, but merely prescribes the terms afid condi¬ 
tions under which he may get the service required! by him. 

Suggestion has been made that the proposed order would 
result in discrimination because it would permit ajn owner 
of a building to buy electricity for the entire building pro¬ 
vided he does not remeter such electricity for sal^ to ten¬ 
ants, but would prevent his neighbor from buying elec¬ 
tricity for a similar building and selling the electricity re¬ 
quired by the tenants on a metered basis. We dq not see 
such discrimination. In either case the owner rhay buy 
electricity required by him for furnishing his j tenants 
lighted and electrically equipped rooms, stores op apart¬ 
ments provided it is purchased under the proper Schedule 
according to use. It is no discrimination to sav that build- 
ing owners may purchase current to enable themj to rent 
electrically serviced space, but that if they [wish to 
47 rent space not so serviced, the public utility cannot 
sell them such service where it is intended bv the 

m/ 

owners to resell it to their tenants. The tenants,! in such 
cases, have the right to purchase direct from the ujilitv. 

The Commission is of the opinion that the subject matter 
of this case is sufficiently disposed of by its Order |No. 737, 
approving the Potomac Electric Power Company’s Rate 
Schedule for 19-9. It is, therefore, ordered: 

(1) That Formal Case No. 203 be and the same i£ hereby 
closed. 


A true copy. 


JNO. W. CHILDRESS, 
HARRISON BRANlj), Jr., 
W. B. LADUE, 

Public Utilities Commission 

of the District of Colombia, 


__ i 

Executive Secretary. 


HB Jr: JWB. 
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48 Motion for Leave to Intervene. 

Filed February 19,1930. 

* * * * * * * 

Comes now Mason M. Patrick, Harleigh H. Hartman, and 
William B. Ladue, constituting the members of the Public 
Utilities Commission of the District of Columbia, and the 
Public Utilities Commission of the District of Columbia, by 
counsel, and movcg the Court for leave to intervene and be 
made a party defendant in the above entitled cause for the 
following reasons: 

1. That the interest of the public is involved in the ques¬ 
tions presented by the bill of complaint. 

2. That the case presents questions which affect or may 
affect rates, and the reduction of rates for electric energy 
charged consumers in the District of Columbia. 

3. That tlie jurisdiction of the Public Utilities Commis¬ 
sion is attacked in that it is claimed that the Commission is 
without power, authority and jurisdiction over the subject 
matter involved in the above case. 

WILLIAM W. BRIDE, 

R. E. LYNCH, 

Counsel for the Public Utilities Commission . 

Messrs. Mason, Spalding & McAtee, 

Attornevs-at-Law: 

•/ 

Please take take that the above entitled motion will be 
called to the attention of Mr. .Justice Stafford on Friday, 
February 21st, 1930, at ten o'clock A. M., or as soon there¬ 
after as counsel may be heard. 

WILLIAM W. BRIDE, 

R. E. LYNCH, 

Counsel for the Public Utilities Commission. 

49 Motion to Strike Defendant's Answer. 

Filed Februarv 21, 1930. 

*#**#*# 

Come now the plaintiffs, by their attorney, and move the 
Court to strike out the answer of the defendant, Potomac 
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Electric Power Company, or, in the alternative, |to strike 
out the portions thereof indicated below: 

The first paragraph of paragraph numbered 5; 

Paragraph 6; 

Paragraph 7; 

The first paragraph of paragraph numbered 8; 

Paragraphs lettered A, B, C, D, E (1) (2) (3) (|4), F, G, 
H, I, J, K and L. I 

As grounds for the foregoing motion plaintiffs j say that 
the said answer, and the several portions thereof afore¬ 
said, violate the rules of this Court in that it |nd they 
consist of matters of which the Court takes judicial notice, 
of matters which are not responsive to the bill, of a rgument 
and of conclusions of law; in that said answer does not 
admit nor deny specifically and separately each Imaterial 
allegation of the bill; in that the statements and allegations 
thereof do not correspond to the paragraphs of tie bill to 
which they relate; and in that it and they are pifolix and 
contain unnecessary verbiage and repetition. 

GUY MASON, 
Attorney for Plaintiffs. 


Messrs. S. P. Bowen, John S. Barbour, 
Attorneys for Defendant: 

V 


Please take notice that the foregoing motion will be for 
hearing before the Justice of said Court to whom it may 
be assigned, on Friday, the 2Sth day of February, 
GO 1930, at 10:00 o ’clock, A. M. i 

GUY MASOF, 
Attorney for Plaintiffs. 

Service of a copy of the foregoing motion and notice ac¬ 
knowledged this 21st day of February, 1930. 

S. R, BOWEN,! 

JOHN S. BARBOUR, 

E. D. D., ! 

Attorneys for Defendant. 


Order Granting Leave to Peopled Counsel to Appear and 

Intervene. 

■ 

Filed March 7,1930. 

* * * * # * | # 

Upon consideration of the motion of Richmond B. Keech, 
People’s Counsel, Public Utilities Commission of'the Dis- 
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trict of Columbia, made in open court this 7 day of March, 
1930, it is, this 7 day of March, 1930; 

Ordered: That the said Richmond B. Keech, People’s 
Counsel, Public Utilities Commission, be and he is hereby 
granted leave to enter his appearance in the above entitled 
cause for and on behalf of the people of the District of Co¬ 
lumbia, as provided in section 3 of the Act of Congress ap¬ 
proved December 15, 1926 (Public No. 529, 69th Congress), 
amending the Act 1 of March 4, 1913 (Public No. 435, 62nd 
Congress), with leave to file such intervening petition, mo¬ 
tion, or pleading as he may be advised, or to present by oral 
argument or otherwise the interests of the people of the 
District of Columbia as thev shall to him appear to be. 

WENDELL P. STAFFORD, 

Justice. 

51 Order on Motion to Strike Defendants Answer. 

Filed March 13, 1930. 

******* 


Upon consideration of the motion filed by the plaintiffs to 
strike out the answer of the defendant, Potomac Electric 
Power Company, or, in the alternative, to strike out por¬ 
tions thereof, after argument by counsel and submission to 
the Court, it is this 13" day of March, 1930, 

Ordered that all of that part of defendant’s answer, 
designated as Paragraph No. 6 after the word “alleged” 
appearing in the 1st line, and all of that part of the defend¬ 
ant’s answer designated as paragraphs A, B, C, D, F, G, 
H, I, J, K, immediately following the words, “Further 
answering plaintiffs’ bill, the defendant alleges, avers”, 
etc. at the end of paragraph 14, be and the same are hereby 
stricken from the said answer with leave to the defendant to 
amend within five days, as it may be advised is proper. 

Bv the Court: 

WENDELL P. STAFFORD, 

Justice. 

And the defendant having elected not to amend its said 
answer, excepts in open Court to the foregoing order. 

WENDELL P. STAFFORD, 

Justice. 
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Answer of People's Counsel to Bill of Complaint and 

Motion to Dismiss. 


Filed March 18, 1930. 


* 




Richmond B. Keecli, in his capacity as People’s Counsel 
oi‘ the District of Columbia, having first obtained leave of 
Court to intervene in the above entitled cause, for 4^d on 
behalf of the people of the District of Columbia, for Answer 
to so much of said bill as he deems material, savs: 

52 1. He admits paragraph one. 

2. He admits paragraph two. 

3. He admits paragraph three. 

4. lie is without sufficient knowledge to form a belief, and 
calls for strict proof as to the matters and things set) forth 
in paragraph four. 

5. He neither admits nor denies the first part of | para¬ 
graph live and says that the same is immaterial because 
every building erected in the District of Columbia wjiich is 
intended to be equipped for electric service is required as 
part of the cost of the building to be so equipped with the 
necessary wires, conduits, panel boards, outlets, fixtures, 
and other necessary equipment to receive electric current 
or energv from the defendant, both for the general rises of 
said building and for distribution to the tenants thereof at 
the entire cost of the owner thereof. 

He, for further answer to paragraph five, avers tlilat the 
sum of money paid by the plaintiff for meters, as alleged, is 
immaterial but if it should be held otherwise the defendant 
has offered to purchase, or make just allowance fdr, the 
said meters or to do any and all rewiring necessary for the 
installation of the defendant’s meters and the defendant 

i 

now stands ready and willing to do such rewiring as n|iay be 
necessary to install its own meters, at its expense, ok* pur¬ 
chase or make just allowance for the said meters which 
plaintiff alleges he paid for in the alleged construction of 
said building in the manner and for the purpose as alleged, 
and to furnish plaintiff with electricity at the same rjate or 
rates and under the same rules and regulations which I apply 
to other persons or corporations and the public, and Junder 
the applicable schedules and as approved by the Public 



46 


MYRON P. LEWIS ET AL. VS. 


Utilities Commission of the District of Columbia and 
53 filed with said Commission pursuant to law. 

lie for further answer to paragraph five admits 
that all of the electric current or energy that the defendant 
has furnished the plaintiff has been so furnished under the 
regular form of contract or contracts of the defendant at 
the rate or rates fixed by the defendant and all approved by 
the Public Utilities Commission of the District of Columbia, 
which contract or contracts authorized the plaintiff to pur¬ 
chase the said electric current or energy for his own and 
specified use only, in accordance with the rules and regula¬ 
tions of the defendant on file with and approved by the said 
Commission and which contract or contracts, rules and reg¬ 
ulations do not give the plaintiff the right to remoter and 
sell the electric current or energy so received from the de- 


fendant; and for further answer hereto savs that a certain 
contract marked Exhibit A, attached to and made a part 
hereof, dated the 29th dav of Julv, 1927, was entered into 
whereby the defendant agreed to furnish the plaintiff elec¬ 
tric current or energy at rates and under certain schedules 
and in accordance with the defendant’s Rules and Regula¬ 
tions and General Terms and Conditions and all as filed 
with and approved by the said Commission, one of said 
rules reading that the word “consumer” was and is defined 
on the first page thereof as follows: 


“The word 4 consumer’ as used in this booklet, is intended 
to mean the present or prospective user of the service.” 


6. He denies paragraph six as alleged. 

7. He denies that for fifteen or more vears it has been the 
custom in the City of Washington, District of Columbia, for 
owners of large office and commercial buildings, and, in 
many instances, the owners of apartment houses, apart¬ 
ment hotels, market buildings and buildings operated for 
general assembly,! to generate or purchase electric current 

or energy and distribute or sell the same to the ten- 
54 ants of such building in the manner alleged, in the- 
sixth paragraph, and he for further answer thereto 
alleges and avers that the number of such owners of such 
buildings, who have so generated or purchased and sold 
electric current or energy to the tenants thereof, are so few 
in number as to clearly constitute an exception to the gen- 
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oral custom or practice. At the present time, in the District 
of Columbia, there are approximately 12 such owners to his 
knowledge purchasing electric current or energy frpm the 
defendant and remetering and selling the same on a| meas¬ 
ured basis at so much per kilowatt hour, and he knpws of 
only one owner or owners who generate electric current the 
entire year, and sell the same on a measured basis tp their 
tenants for electric ranges or stoves: there are two op three 
owners, however, who generate their own current, |during 
winter months, and sell the same, on a measured basis, to 
possibly a few of their tenants. 

8. He denies paragraph seven as alleged except as herein¬ 
after stated, paragraphs A, B, C, D and E page 7, and calls 
for proof thereof so far as material to anv issue in this 
case. 

9. He denies paragraph eight except as hereinbefore 
stated in paragraph 5. 

For further answer to paragraph eight he says tjhat he 
has no knowledge of any arrangement plaintiff may have 
with his tenants for the sale of electric current or energy 
or of the expense, revenue or net profit in regards tp such 
sale and therefore can neither admit nor deny the 1 same, 
but calls for strict proof thereof. 

10. He for answer to paragraph nine denies that plain¬ 
tiff is unable to set forth the precise terms of the contract, 
under which the defendant originally agreed to furnish 
electric current or energy to the plaintiff as the sanjie was 

pursuant to the regular terms, rules and regulations 
55 of the defendant, then in force, and on file with and 
approved by the Public Utilities Commission. How¬ 
ever, he further says that said contract was subsequently 
cancelled by the defendant pursuant to the regular tefrms of 
the same and pursuant to said rules, regulations and con¬ 
ditions all on file with and approved by the said Commission. 

11. He admits all of paragraph ten with exhibits thereto 
and shows that the statement of facts contained ijn said 
exhibits emanating from the defendant are true. 

12. He admits paragraph eleven with exhibits thereto. 

13. While he admits the duty of the defendant to furnish 
service to all residents similarly situated at like rates, for 
identical service, he denies the allegations of paragraph 12, 
and denies that the regulations complained of by the plain¬ 
tiff infringe this principle or any lawful right pf the 
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plaintiff, and says that the duty which the defendant owes 
the plaintiff in this regard is to furnish electric energy to 
the plaintiff under the schedules and rates applicable to the 
service desired by him, based upon the use and volume, in 
accordance with the tariffs, applicable schedules, rules, 
regulations and conditions of the defendant, filed with and 
approved by the Public Utilities Commission of the District 
of Columbia, and that under the provisions of said schedules 
and rates, and in the absence of any showing to the con¬ 
trary, the plaintiff, like others, is required to pay the maxi¬ 
mum rate prescribed until and unless they can show that 
under the schedules, rules and regulations and conditions 
the character and volume of service required justifies a 
lower rate under some other appropriate schedule, and that 
one of the conditions necessary to obtain electric current 
and service at less than the maximum or retail rate, is that 
the applicant must agree that the person or persons de¬ 
siring such service will not use the current so desired except 
for their own use and not to be remetered or sold; 
56 that one of the reasons for said condition or agree¬ 
ment is to prevent the plaintiff or others from obtain¬ 
ing electricitv at a rate less than the maximum or retail 
rate and sub-metering or reselling the same at a different 
rate which may be more or less than the maximum rate of 
the defendant or any different rate than others purchasing 
electric current or energy from the defendant are required 
to pay under the said schedules and rates of the defendant 
on file with and approved by the said Commission; that also 
one of the reasons and purposes of said condition is to 
prevent discriminations and rebates that would or might 
result from sub-metering as alleged as well as to prevent 
the plaintiff or others from deriving profits therefrom in 
whole or in part or by dividing the same with other persons 
who from time to time have sought to promote or negotiate 
contracts with the defendant permitting sub-metering. 

For further answering paragraph twelve he avers and 
alleges remetering and reselling electric current or energy 
such as practiced, desired and alleged by the plaintiff is 
against the provisions of the Public Utilities Act of the 
District of Columbia, against public policy, and if permitted 
it would upset, impair and otherwise destroy the whole rate 
structure of the defendant and bring about higher rates for 
electric current or energy, in the District of Columbia, to 
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other consumers and create unjust, unfair and illegal dis¬ 
criminations to a few favored owners, landlords or other 
persons and would invite evasions of the said Public 
Utilities Act and other conspiracies to overcome proper 
governmental regulation of the electric current or energy 
manufactured, sold and distributed by the defendant. 

14. He, answering the first part of paragraph Thirteen, 
admits that it is the intention and purpose of the defendant 
to cut off the electric current now furnished the 
57 plaintiff and others unless they are willing t(j> accept, 
and submit to, the reasonable rules, regulations and 
conditions of the defendant as approved by the Public 
Utilities Commission of the District of Columbia and more 
particularly the reasonable rule, regulation and cpndition 
of the defendant, as stated in its regular form of contracts, 
and approved by said Commission, reading as follows: 

4 4 The electric current to be furnished hereunder is for 
my/our own use and not for resale.’’ 


Further answerng paragraph thirteen, he denies that 
plaintiff by complying with the said rule of the defendant 
just quoted would surrender any of his lawful rights or that 
plaintiff would receive great and irreparable loss or that 
plaintiff is entitled, as he asserts, to a particular ratp or con¬ 
dition of service which cannot be changed by certain new 
rates, rules and regulations of the defendant, which phanged 
conditions warrant the defendant in making and enforcing, 
with the approval of the Public Utilities Commission of 
the District of Columbia. 

Further answering paragraph thirteen, he denies that 
plaintiff or any one else by complying with said rule, regu¬ 
lation or condition of the defendant complained of would 
force any of their tenants to remove from their bfuildings 
but admits plaintiff and others so situated would nb longer 
receive the unlawful profit now derived by them from the 
alleged method of distribution and resale of electjric cur¬ 
rent. 

Further answering paragraph thirteen, he denies all of 
the second paragraph thereof. 

Further answering plaintiff’s bill, he alleges, avbrs, and 
shows to this Honorable Court as follows: 


4—5661a 
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A. That there have been and there are a few instances 

of the purchase by the owners of office buildings, 
58 apartment houses, apartment hotels, market build¬ 
ings and others, including the plaintiff, of electric 
current or energy from the defendant at the prevailing 
wholesale rate and the resale by the owners of such build¬ 
ings to tenants of their respective buildings at the prevail¬ 
ing retail rate, or other retail rates agreed to by said 
owners and their tenants, upon a measured basis, through 
sub-meters purchased and/or installed by the owners, in 
a few instances independently of the defendant and in a 
few instances at the solicitation of agents or representa¬ 
tives of the defendant but without knowledge of its execu¬ 
tive officers or counsel and in violation of its contract origi- 
nallv entered into; that in some of such instances the own- 
ers of the buildings have abandoned the generating of 
electricity for their respective buildings at the suggestion 
of agents or representatives of the defendant, and have 
entered into contracts with the defendant to purchase cur¬ 
rent at wholesale rates from it and to distribute same to 
tenants in the same manner, but without the knowledge of 
the executive officers or counsel as aforesaid and in viola¬ 
tion of contract. 

B. That the owners of said buildings, which had their 
private generators installed, incurred a large expense in 
the equipment for private generation and distribution to 
tenants and that while so generating and distributing their 
own electricitv have sold the same to the tenants of their 
buildings upon a measured basis through sub-meters, as 
aforesaid, many of which have found it to their interest 
to abandon the same because of more efficient and less costly 
service rendered by the defendant. 

C. That the contract the defendant entered into with the 
plaintiff and other landlords, and persons to furnish elec¬ 
tricity was in accordance with the usual printed form of 
contract, under schedules and at rates on file with said 
Commission, a copy of which is hereto attached, marked 

exhibit A, and prayed to be read and considered a 
59 part of this answer. 

D. That any suggestion, favoring sub-metering, 
made by the said agents or representatives of the defend¬ 
ant as alleged were made without the full knowledge and 
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approval of the defendant as the same knowledge and 
approval was confined to a single department o| the de¬ 
fendant ; that the same was brought to the attention of the 
executive officers and counsel of the defendant b}f the ap¬ 
plication of one certain sub-metering corporation, acting 
for the agent of a certain landlord, to the defendant to 
have it enter into and execute with said sub-metering cor¬ 
poration a contract for the furnishing of electric! current 
or energy at less than the maximum rate and to permit 
said landlord and said sub-metering corporation, acting 
as said landlord’s agent, to resell the said electrkj current 
or energy at a higher rate to the tenants of said landlord 
and divide the profit, received from such sale, with said 
landlord; that defendant refused to make or ei}ter into 
such a contract permitting such a scheme or devic(j, where¬ 
upon a complaint was made to the Public Utilities Com¬ 
mission of the District of Columbia and a hearjing was 
held thereon, starting on the 12th day of December, 1928, 
and completed on the 18th day of December, 19f28; that 
on the 31st day of December, 1928, the Public |Utilities 
Commission approved defendant’s schedules of r^tes for 
the year 1929, by Order No. 737, a copy of which is at¬ 
tached hereto and made a part hereof and marke4 exhibit 
B, and the Commission also by said order approved the 
rule of the defendant company herein complained ’of; that 
as a result of said hearing the said Commission dismissed 
said complaint and issued its Order No. 748, datjed Feb¬ 
ruary 28, 1929, for the reasons therein stated, a jeopy of 
which order is hereto attached marked exhibit C aijd asked 
to be made and read as a part hereof; that also as la result 
of said application made to the defendant by the 
59M> said sub-metering corporation, and the denial thereof 
by the defendant, the defendant caused a thorough 
inquiry and investigation to be made of the practices of 
its commercial department in respect to sub-meterpig with 
a result that it found approximately 42 cases wh^re own¬ 
ers or persons had been obtaining current from the de¬ 
fendant at less than the maximum rate and selling the 
same at a higher or lower rate which resulted jn steps 
being taken at once by the defendant to stop the s^me and 
to report such action on the part of the defendant to the 
said Commission; that all of the persons so foupd to be 
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involved in the said practice of sub-metering have discon¬ 
tinued the same and entered into new contracts with the 
defendant by which they have agreed not to remeter and 
sell electricity with the exception of the plaintiff herein 
and four other similar plaintiffs and approximately seven 
other persons who it is believed arc awaiting the final rul¬ 
ing of this Court.' The People’s Counsel knows of only 
one owner who generates electric current, the entire year, 
and sells the same on a measured basis to his tenants for 
electric ranges or stoves. There are two or three owners, 
however, to the knowledge of the People’s Counsel, who 
generate their own current, during winter months, and sell 
the same, on a measured basis, to possibly a few of their 
tenants. 

E. That the method of practice of sub-metering as al¬ 
leged in plaintiff’s bill, the People’s Counsel is advised, 
and therefore believes, is not only in violation of law but 
the same is strictly against public policy, as it materially 
affects the public profit-sharing plan initiated under the 
decree of the Supreme Court of the District of Columbia in 
Equity No. 35,336 and No. 35,341 dated the 31st day of De¬ 
cember, 1924, which decree confirmed an agreement be¬ 
tween the defendant and the Public Utilities Commission 
applying a so-called sliding scale to the rates of the defend¬ 
ant as authorized by paragraph 18 of the Public 
60 Utilities Act, and provides that if the rates for elec¬ 
tric current or energy during any year charged by 
the defendant yield more than a 7return on a certain 
rate base one-half of said excess shall be used in a reduc¬ 
tion of rates to be charged the public for electric service 
thereafter, and that by reason of said decree the defendant 
has operated under the said profit-sharing plan with the 
public continuously since said decree became effective, the 
31st day of December, 1924, whereas, if sub-metering as al¬ 
leged is not prohibited and is adopted by other consumers 
situated like the plaintiff it will reduce the income of the 
defendant to the extent of $240,000 to $250,000 a year as the 
defendant is now! serving, individually, more than 40,000 
apartments in the District of Columbia at the approved re¬ 
tail rate and with such a reduction in the income of the 
defendant the approved rates to its consumers and the pub¬ 
lic would be greatly affected to the damage of the defendant 
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and that of the public, and only a few landlords, owners, or 
other persons including the plaintiff, would be benefited by 
the profit which would necessarily result therefrom). 

And he, the People’s Counsel, moves the court tojdismiss 
the bill herein for that: 

1. The said bill fails to present a full and candid dis¬ 
closure of all the material and essential facts, inj that it 
fails to state the nature of any contract plaintiff niay have 
with the defendant for the furnishing of electric energy 
and particularly with respect to any particular schedule, 
rate or rates, terms, conditions and rules therein contained, 
or made a part thereof, or applicable thereto, published by 
defendant under authority of law, or on file with tjhe Pub¬ 
lic Utilities Commission. 

2. The said bill fails to show that the rules, regulations 
and conditions under which this defendant furnishes, and 

proposes to furnish its facilities and service^, to the 
61 plaintiff, are unreasonable, unjust or discriminatory. 

3. The said bill shows that the facilities and 
services furnished, rendered, or to be furnished! or ren¬ 
dered the plaintiff under its regulations, are pursuant to 
the lawful orders of the Public Utilities Commission cre¬ 
ated by Section 8 of the Act approved March 4, 191$. 

4. The said bill attempts to indirectly or collaterally at¬ 
tack, or challenge, the reasonableness, or validity off certain 
prior orders of the Public Utilities Commission, ahd from 
which direct appeal is provided by law. 

5. The said rules and regulations sought to be attacked 
by the said bill, are rules and regulations which hive been 
approved by the Public Utilities Commission and rJever re¬ 
versed on appeal by any court. 

6. If such a bill is properly maintainable herein, tjhe same 
fails to allege, or show, any ground for modifying, vacat¬ 
ing, annulling or setting aside the orders of the Public 
Utilities Commission of the District of Columbia com¬ 
plained of. 

7. The said bill fails to show any right in the plaintiff to 
require the defendant to furnish electric energy to it 
through a master meter at wholesale rates for the avowed 
purpose of redistribution, remetering and resalb to its 
tenants, measured through individual meters, at retail 
prices. 
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8. The said bill fails to show that the practice of sub- 
metering electric energy is lawful. 

9. The said bill fails to show that the rule of the de¬ 
fendant providing that electric current to be furnished is 
for the own use of plaintiff, and not for resale, is invalid or 
unreasonable. 

10. The said bill fails to show that the Public Utilities 
Commission of the District of Columbia lacks juris- 

62 diction to prevent the remetering and resale of elec- 
tricitv bv the plaintiff to its tenants. 

11. The said bill improperly complains of the exercise of 
legislative power by the Public Utilities Commission, and is 
framed on the mistaken theory that said Commission has no 
power to approve, fix, or change rates or practices of the 
Potomac Electric Power Company. 

12. The said bill fails to show that the plaintiff possesses 
anv franchise to remeter and sell electric energy in the Dis- 
trict of Columbia. 

13. Submetering or reselling of electric energy sought 
by the bill, is in every respect against public policy and 
the Public Utilities Commission Act, and tenants should not 
be required to obtain electric energy from landlords when 
utility service is available, or denied the protection of regu¬ 
lation by the government as to rates and service. 

14. The said bill does not show that the order of the 
Public Utilities Commission approving the general terms 
and conditions permitting the plaintiff, as well as other con¬ 
sumers, to take electric energy under proper schedules, and 
furnish their tenants lighted and electrically equipped rooms 
or space, vrorks any discrimination against the plaintiff, or 
other persons in like stituation. 

15. The said bill fails to show that the rules, regulations, 
schedules and tariffs of the defendant, forbidding remeter¬ 
ing or resale of electricity, are not in the interest of all the 
consumers of the company, or that the same are invalid or 
unreasonable under the provisions of the Public Utilities 
Commission Act. 

16. The said bill shows that the plaintiff is guilty of using 
a device or method that creates discriminations, con- 

63 cessions, and rebates, prohibited by the Act of March 
4, 1913, creating the Public Utilities Commission. 

17. The said bill fails to allege or show any injury, real 
or substantial. 
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18. The Supreme Court of the District of Colurdbia, sit¬ 
ting as an equity court, has no general equity jurisdiction 
over the matters and things set forth in said bill, by reason 
of paragraph 65 of Section 8 of the Act of March 4,j 1913. 

19. The said bill is an attempt to review an ord^r of the 
Public Utilities Commission that shows on its fac^ that it 
was not brought within the time prescribed by paragraph 65 
of Section 8 of the Act of March 4, 1913, providing for re¬ 
view of any order of the Public Utilities Commission. 

20. The matters and things set forth in said bill fail to 
show any equity but merely allege a custom for the manu¬ 
facture, distribution, and sale of energy in the District of 
Columbia. 

21. The said bill is indefinite, uncertain and vhgue, in 
that it fails to state a cause of action and prays for relief 
beyond the jurisdiction of the Court, and is based upon a 
misconception of the applicable law. 

And having fully answered the bill of complaint herein 
exhibited, the People’s Counsel prays that said bill be dis¬ 
missed. 

RICHMOND B. KEECEJ, 

People's Counsel. 


District of Columbia, ss : 

I, Richmond B. Keech, as People’s Counsel of the Dis¬ 
trict of Columbia, being duly sworn, depose and ^ay that 
I have read the answer by me subscribed and know the con¬ 
tents thereof, that the matters and things therein set 
64 forth upon my personal knowledge are true, arid those 
stated upon information and belief I believb to be 

true. 

KICHMOND B. KEECH|, 

People's Counsel. 

Subscribed and sworn to before me this 17th (Jay of 
March, 1930. 

[seal.] ADAM A. GIEBEL, 

Notary Public , D. C. 

Note.— Exhibit “A” attached hereto is same as fexhibit 
“A” attached to Answer to Bill of Complaint at pages 42 
and 43 of this transcript. 
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ORDER NO. 737 


Public Utilities Commission of 

the District of Columbi^, 

December 31, 1928. 

IN THE MATTER OF A REDUCTION IN THE RATES OF THE POTOMAC 

ELECTRIC POWER CO. 

P. U. C. No. 270S/6. Formal Case No. 152 j 

Ordered: (1) That the rates to be charged monthly by the Poto¬ 
mac Electric Power Co. for electric service in the District of Colum¬ 
bia shall be in accordance with the following schedulesj (For 
riders and general instructions see pp. 8, 11. and 13 of this ojrler.) 

RESIDENTIAL SCHEDULE A j 

This rate is for electric service used for any residential purpose. 
Schedule A may not be used for auxiliary, emergency, or breakdown 
service. 

Cents 

For electricity consumed_per kilowatt-hour_5.2 

The above rate applies when monthly bills are paid within 115 days 
from date of rendition. If the bills are not paid within [L5 days 
from date of rendition, the rates of charge are 10 per cent m<)re than 
those stated above. 

Minimum charge will be $0.75 per month for each meter installed, 
unless different minimum bill is arranged for in accordance with 
rider No. 7 or No. 8. After the expiration of the contract period, the 
minimum bill will be $0.75 per month for each meter installed. 

Standard riders, Nos. 1. 7, and 8. 

Period of contract shall be one year, unless a different period is 
arranged for in accordance with rider No. 7 or No. 8. Contract con¬ 
tinues in force, after specified period, until either party gives to 
the other party 10 days* notice in writing of a desire to terminate 
the agreement. 

General terms and conditions, see pages 11 and 12. 

Where the service is installed permanently under Schedule A 
without rider or with rider No. 1, and the consumer has no use for 
the service during certain months, the meter will be temporarily dis¬ 
connected on receipt of written notice from the consumer, and on 
notice will be reconnected. The minimum service charge j will be 
waived, during the period of temporary disconnection, provided it 
is for one month or more. 


RESIDENTIAL SCHEDULE A-0 


This rate is for electric service used for any residential purpose. 
Schedule A-0 may not be used for auxiliary, emergency, of break¬ 
down service. 
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This schedule is the same as previous Schedule A and is included 
for the purpose of permitting its use by subscribers whose use of elec¬ 
tric energy is so extensive as to have advantage of the secondary rate. 
This schedule is optional to Residential Schedule A. 

For the electricity consumed during the first 120 hours’ use, monthly, of Cents 

the connected load__per kilowatt-hour 5.9 

For the electricity consumed monthly in excess thereof_do_ 4.5 

The above rates apply when monthly bills are paid within 15 
days from date of rendition. If the bills are not paid within 15 days 
from date of rendition, the rates of charge are 10 per cent more than 
those stated above. 

Minimum charge will be $0.75 per month for each meter installed, 
unless different minimum bill is arranged for in accordance with rider 
No. 7 or No. 8. After the expiration of the contract period, the min¬ 
imum bill will be $0.75 per month for each meter installed. 

Standard riders, Nos. 1, 7, and 8. 

Period of contract shall be one year, unless a different period is 
arranged for in accordance with rider No. 7 or No. 8. Contract con¬ 
tinues in force, after specified period, until either party gives to the 
other party 10 dayd’ notice, in writing, of a desire to terminate the 
agreement. 

General terms and conditions, see pages 11 and 12. 

Where the service is installed permanently under Schedule A, with¬ 
out rider or with rider No. 1, and the consumer has no use for the 
service during certain months, the meter will be temporarily discon¬ 
nected on receipt of written notice from the consumer, and on notice 
will be reconnected. The minimum service charge will be waived 
during the period of temporary disconnection, provided it is for one 
month or more. 

COMMERCIAL SCHEDULE B 

This rate is for separately metered electric service used for any 
commercial purpose other than lighting, as, for instance, battery 
charging, electric motors, welding, etc. Schedule B may not be used 
for auxiliary, emergency, or breakdown service. 

Cents 

per kilowatt-hour 

For the electricity consumed during the first 30 hours’ use, monthly, of 


the connected load_:-5.2 

For the electricity consumed monthly in excess thereof_4. 0 


The above rates apply when monthly bills are paid within 15 days 
from date of rendition. If the bills are not paid within 15 days 
from date of rendition, the rates of charge are 10 per cent more than 
those stated above. 

Minimum charge will be $2 per month for each meter installed, 
unless different minimum bill is arranged for in accordance with 
rider No. 8. After the expiration of the contract period, the mini¬ 
mum bill will be $2 per month for each meter installed. 

Standard riders, Nos. 1 and 8. 

Period of contract shall be one year, unless a different period is 
arranged for in accordance with rider No. 8. Contract continues in 
force, after specified period, until either party gives to the other 
party 10 days’ notice, in writing, of a desire to terminate the 
agreement. 

General terms and conditions, see pages 11 and 12. 
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Where the service is installed permanently under Schedule B 
without rider or with rider No. 1, and the consumer has no! use for 
service during certain months, the meter will be temporarily^ discon¬ 
nected on receipt of written notice from the consumer, and ojn notice 
will be reconnected. The minimum service charge will be| waived 
during the period of temporary disconnection, provided it is for one 
month or more. 

COMMERCIAL SCHEDULE C 

i 

This rate is for separately metered electric service for public light¬ 
ing and motors in apartment houses and office buildings only and is 
applicable to public portions of the building for the lighting of 
lobbies, halls, corridors, stairways, exits, and reception rooifis; and 
for the operation of elevators, house pumps, multiple refrigerator 
systems, oil burner and stoker motors, and other motor applications 
used in the general operation of the building. Schedule C is avail¬ 
able only where the electric service furnished to or used by indi¬ 
vidual tenants is separately contracted for with the company and 
individually metered and charged for by the company ufider the 
schedule which applies to the purpose for which the servicp is fur¬ 
nished or used. Schedule C is not available for auxiliary, emergency, 
or breakdown service. 

Cents 

per kilcjwatt-hour 

First 400 kilowatt-hours monthly consumption-j-5.1 

Next 450 kilowatt-hours monthly consumption- J _4.0 

Next 1.000 kilowatt-hours monthly consumption_j-3.0 

Electricity consumed monthly in excess of 1,850 kilowatt-hours-j_2.1 

The above rates apply when monthly bills are paid within 15 days 
from date of rendition. If the bills are not paid within 15 days 
from date of rendition, the rates of charge are 10 per cent more than 
those stated above. 

Minimum charge will be $0.75 per month, unless different mini¬ 
mum bill is arranged for in accordance with rider No. 8. After the 
expiration of the contract period, the minimum bill will be $0.75 per 
month. 

Standard riders, Nos. 1 and 8. 

Period of contract shall be one year, unless a different period is 
arranged for in accordance with rider No. 8. Contract continues in 
force, after specified period, until either party gives to the other party 
10 days ? notice, in writing, of a desire to terminate the agreement. 

General terms and conditions, see pages 11 and 12. | 

COMMERCIAL SCHEDULE D 

| 

This rate is for electric service used for general lighting, | power, 
and other commercial purposes. Schedule D may not be uped for 
auxiliary, emergency or breakdown service. 

Cents 

per kilojvatt-hour 

First 450 kilowatt-hours monthly consumption_ j _5.1 

Next 1,500 kilowatt-hours monthly consumption___ \ _4.5 

Next 1,500 kilowatt-hours monthly consumption_ j _3.5 

Electricity consumed monthly in excess of 3,450 kilowatt hours_ J _2.5 

The above rates apply when monthly bills are paid within |L5 days 

from date of rendition. If the bills are not paid within 15 daj^s from 
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date of rendition, the rates of charge are 10 per cent more than those 
stated above. 


Minimum charge will be $0.75 per month, unless different minimum 
charge is arranged for in accordance with rider No. 8. After the 
expiration of the contract period, the minimum bill will be $0.75 
per month for each meter installed. 

Standard riders. Nos. 1, 7, 8, and 10. 

Period of contract shall be one year, unless a different- period is 
arranged for in accordance with rider No. 8. Contract continues in 
force, after specified period, until either party gives to the other 
party 10 days' notice, in writing, of a desire to terminate the agree¬ 


ment. 


General terms and conditions, see pages 11 and 12. 


COMMERCIAL SCHEDULE E 


This rate is for electric service used for an} 7 commercial purpose 
where the demand contracted for is not less than 20 kilowatts. 

Fired charge (for each month) 

Per kilowatt 


First 20 kilowatts of consumer's demand_$2. 75 

Xext 30 kilowatts of consumer's demand- 2.25 

Next 50 kilowatts of consumer’s demand_ 2.00 

Next 000 kilowatts of consumer’s demand_ 1. 75 

Excess of 1.000 kilowatts of consumer’s demand_ 1.50 


Fn erg if charge (for each month) 

Cents 

per kilowatt-hour 


First 750 kilowatt-hours consumption_ 4. 0 

Xext 1,000 kilowatt-liours consumption___ 3. 5 

Xext 12.000 kilowatt-hours consumption_ 1.9 

Xext 25.000 kilowatt-hours consumption_ 1.3 

Xext 150,000 kilowatt-hours consumption_ 1.1 

Excess of 1SS.750 kilowatt-hours consumption_ .95 


The 44 fixed ?? and 44 energy ” charges included in this schedule are 
independent of each other, the former covering the demand for which 
the consumer requires the company to provide, the latter covering the 
electricity used. 

The above rates apply when monthly bills are paid within 15 days 
from date of rendition. If the bills are not paid within 15 days from 
date of rendition, the rates of charge are 10 per cent more than those 
stated above. 

Minimum fixed charge will be $55 per month, unless different mini¬ 
mum bill is arranged for in accordance with rider No. 8. After the 
expiration of the contract period, the minimum fixed charge shall 
be not less than $55 per month. 

Standard riders. Nos. 1, 3, 5, G. 8, and 10. 

Measurement of the maximum demand is first estimated, and this 
estimated demand is the basis for the fixed charge until such time as 
the actual demand is determined by a reading of a recording meter, 
or the combined readings of recording meters installed by the com¬ 
pany. The fixed charge for any month is then, and during the re¬ 
maining and unexpired portion of the first year of the contract, 
based on the highest recorded demand. After the expiration of the 
first year of the contract, and as long as the contract continues in 
force, the fixed charge for any month is based on the maximum de- 
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mand which has been recorded during the previous 12 months. In 
determining the maximum demand upon which the fixed charge is 
based, momentary peaks are not considered. Upon extraordinary 
occasions for a certain limited period, the company, at its option, may 
give permission to exceed the determined maximum load byj a stated 
amount without increasing the established demand upon which the 
fixed charge is based. 

Period of contract shall be one year, unless a different period is 
arranged for in accordance with rider No. 5, 6, or 8. Contract con¬ 
tinues in force, after specified period, until either party gives to the 
other party 10 days’ notice, in writing, of a desire to terminate the 
agreement. 

General terms and conditions, see pages 11 and 12. 

COMMERCIAL SCHEDULE F 

This rate is for electric service used for industrial motors and 
battery charging. Schedule F may not be used for auxiliary, emer¬ 
gency, breakdown service, or elevators. 

Cents 

per kilowatt-hour 

First 1.000 kilowatt-hours monthly consumption_j._5.2 

Next 500 kilowatt-hours monthly consumption_i_4. 5 

Next 500 kilowatt-hours monthly consumption__3.5 

Electricity consumed monthly in excess of 2.000 kilowatt-hours_1_3.0 

The above rates apply when monthly bills are paid within 15 days 
from date of rendition. If the bills are not paid within 15 drys from 
date of rendition, the rates of charge are 10 per cent more th an those 
stated above. 

Minimum charge will be $22.50 per month, unless different mini¬ 
mum bill is arranged for in accordance with rider No. 8. After the 
expiration of the contract period, the minimum bill will tye $22.50 
per month. Minimum charge waived during three consecutive 
months each year (selected in advance by consumer). The exact 
period of waiver begins with the regular meter reading date in the 
month immediately preceding the first month selected. ! 

Standard riders, Nos. 1 and 8. 

Period of contract shall be one year, unless a different beriod is 
arranged for in accordance with rider No. 8. Contract continues in 
force, after specified period, until either party gives to t}ie other 
party 10 days’ notice, in writing, of a desire to terminate t^ie agree¬ 
ment. 

General terms and conditions, see pages 11 and 12. 


COMMERCIAL SCHEDULE G 

This rate is for electric service used for industrial motors. Sched¬ 
ule G may not be used for auxiliary, emergency, breakdown service, 
or elevators. 

Cents 

per kilowatt-hour 

For the first 50 hours’ use. monthly of the maximum demand-j.-5.2 

For all electricity used monthly in excess of 50 hours’ use of the maxjimum 

The “ maximum demand ” as used in this schedule is assunjied to be 
equal to a certain percentage of the total capacity in horsepower of 
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motors connected, as indicated by the manufacturers' standard nor¬ 
mal rating, such percentage varying according to the following: 

Per cent 


Installations up to and including 50 horsepower-100 

Installations over 50 horsepower but not less than 50 horsepower- So 


The above rates apply when monthly bills are paid within 15 days 
from date of rendition. If the bills are not paid within 15 days from 
date of rendition, the rates of charge are 10 per cent more than those 
stated above. 

Minimum charge will be $1 per month per horsepower or fraction 
thereof of rated capacity (lowest minimum under this schedule $25), 
unless different minimum bill is arranged for in accordance with 
rider No. 8. After the expiration of the contract period the mini¬ 
mum bill will be $1 per month per horsepower or fraction thereof 
of rated capacity (lowest minimum $25). Minimum charge waived 
during three consecutive months each year (selected in advance by 
consumer). The exact period of waiver begins with the regular 
meter-reading date in the month immediately preceding the first 
month selected. 

Standard riders, Nos. 1, 8, 9, and 10. 

Period of contract shall be one year, unless a different period is 
arranged for in accordance with rider No. 8. Contract continues in 
force, after specified period, until either party gives to the other 
party 10 days’ notice, in writing, of a desire to terminate this agree¬ 
ment. 

General terms and conditions, see pages 11 and 12. 

COMMERCIAL SCHEDULE H 

This rate is for electric service used for commercial heatimr and 
cooking purposes only. Schedule H may not be used for auxiliary, 
emergencv, or breakdown service. 

Cents 

First 10 kilowatt-hours monthly consumption_per kilowatt-hour_5. 2 

Electricity consumed monthly in excess of 10 kilowatt-liours.-_do_ 3.0 

The above rates apply when monthly bills are paid within 15 
days from date of rendition. If the bills are not paid within 15 
days from date of rendition, the rates of charge are 10 per cent 
more than those stated above. 

Minimum charge will be $0.50 per month, unless different mini¬ 
mum bill is arranged for in accordance with rider No. 8. After the 
expiration of the contract period, the minimum bill will be $0.50 
per month as indicated above. 

Standard riders, Nos. 1 and 8. 

Period of contract shall be one year, unless a different period is 
arranged for in accordance with rider No. 8. Contract continues in 
force, after specified period, until either party gives to the other 
party 10 days’ notice in writing of a desire to terminate the agree¬ 
ment. 

General terms and conditions, see pages 11 and 12. 

RESIDENTIAL SCHEDULE K 

This rate is for separately metered electric service used for any 
residential purpose other than lighting, as for instance, heating, 






cooking, batten^ charging, electric motors, etc. Schedule K ^nay not 
be used for auxiliary, emergency, or breakdown service. 

Cents 

per kilowatt-hour 


First 10 kilowatt-hours monthly consumption_j_5 .2 

Electricity consumed monthly in excess of 10 kilowatt-hours_ 4 _3 .0 


The above rates apply when monthly bills are paid within) 15 days 
from date of rendition. If the bills are not paid within 15 days from 
date of rendition, the rates of charge are 10 per cent more than those 
stated above. 

Minimum charge will be $0.50 per month for each meter Installed 
unless different minimum bill is arranged for in accordance with 
rider No. 8. After the expiration of the contract period, the mini¬ 
mum bill will be $0.50 per month as indicated above. 

Standard riders. Nos. 1 and 8. 

Period of contract shall be one year, unless a different period is 
arranged for in accordance with rider No. 8. Contract continues in 
force, after specified period, until either party gives to tjie other 
party 10 days' notice in writing of a desire to terminate the agree¬ 
ment. 

General terms and conditions, see pages 11 and 12. ! 

COMMERCIAL SCHEDULE L 

This rate is for high-tension electric service used for any com¬ 
mercial purpose where the demand contracted for is not ljess than 
20 kilowatts. 

The class of electric service furnished under this schedule is 
3-phase. 25 or GO cycle, at 6.600 or 13.200 volts (nominal). This class 
of electric service is not “ regulated " for lighting purposes. 

Fixed char<ie (for each month ) 


Ifer kilowatt 

First 20 kilowatts of consumer’s demand_j_ 1.90 

Next 30 kilowatts of consumer’s demand_ j _ 1. 70 

Next 50 kilowatts of consumer’s demand_I_ 1. 50 

Next 900 kilowatts of consumer’s demand_[_ 1. 30 

Excess of 1.000 kilowatts of consumer’s demand_j_ 1.10 

i 

Energy charge (for each month) 

Cents 

per kilowatt-hour 

First 750 kilowatt-hours consumption- 4 - 3.0 

Next 1.000 kilowatt-hours consumption- i - 2.2 

Next 12.000 kilowatt-hours consumption_j_ 1.5 

Next 25,000 kilowatt-hours consumption- 4 _ 1.0 

Next 150.000 kilowatt-hours consumption- 4 - .9 

Excess of 1S8.750 kilowatt-hours consumption_i_ . 7 

The “ fixed and “ energy charges included in this schedule are 
independent of each other, the former covering the demand for which 
the consumer requires the company to provide, the latter covering 
the electricity used. 

The above rates apply when monthly bills are paid within 15 days 
from date of rendition. If the bills are not paid within 15 dkys from 
date of rendition, the rates of charge are 10 per cent more than 
those stated above. 
















8 


m 

Minimum fixed charge will be $55 per month, unless different 
minimum bill is arranged for in accordance with rider No. 8. After 
the expiration of the contract period the minimum fixed charge shall 
be not less than $55 per month. Standard riders. Nos. 1. 8, 5. 6. and 8. 

Measurement of the maximum demand is first estimated, and this 
estimated demand is the basis for the fixed charge until such time 
as the actual demand is determined by a reading of a recording 
meter, or the combined readings of recording meters installed bv 
the company. The fixed charge for any month is then, and during 
the remaining and unexpired portion of the first year of the con¬ 
tract. based on the highest recorded demand. After the expiration 
of the first year of the contract, and as long as the contract con¬ 
tinues in force, the fixed charge for any month is based on the 
maximum demand which has been recorded during the previous 12 
months. In determining the maximum demand upon which the 
fixed charge is based, momentary j>eaks are not considered. Upon 
extraordinary occasions for a certain limited period, the company, 
at its option, may give permission to exceed the determined maxi¬ 
mum load bv a stated amount without increasing the established 
demand upon which the fixed charge is based. 

Period of contract shall be one year, unless a different period is 
arranged for in accordance with rider No. 5. 6, or 8. Contract con¬ 
tinues in force, after specified period, until either party gives to 
the other partv 10 davs* notice, in writing, of a desire to terminate 

1 ft k V 

the agreement. 

General terms and conditions, see pages 11 and 12. 

DELINQUENT ACCOUNTS 

When it becomes necessary to disconnect service to a consumer 

& 

because of nonpayment of account and when payment is made and 
reconnection requested, the company shall charge the consumer $2 
for each such reconnection. 

General terms and conditions, see page 12, paragraph 3. 

EIDERS 

Weekly payment*—Rider No. 1 .—If the bills for electric service 
are to be rendered weekly, the word “monthly.*' wherever it appears 
in the application or schedule form, is changed to the word 44 weekly.’* 
and the figures based on a month’s period of time are changed to 
seven-thirtieths thereof. The time within which bills may be paid 
at the schedule rates is changed from 15 to 10 days. 

Off-peak service—Rider No. 3 .—If the consumer’s business is of 
such a nature that it will be practicable for the consumer to reduce 
his demand during the company’s “peak period ” (4.30 p. m. to 8.30 
p. m., during the months of November. December, January, and 
February) to an amount which will be not more than two-thirds of 
the consumer’s actual maximum demand, and if the consumer agrees 
to keep his demand during the said 44 peak period ” below this amount, 
then the fixed charges are based on two-thirds of the actual maxi¬ 
mum demand: if, however, the demand during said 44 peak period ” 
is in excess of two^thirds of the consumer’s maximum demand, the 
fixed charges are based on the actual maximum demand for the 
month during which such excess is recorded. 


Summer service—Rider No. o. —Where service is not useil during 
the period from November 1 to March 31, or is used during such 
period in cases of breakdown or emergency only, the charges are in 
accordance with Schedule E for low-tension service and Schedule L 
for high-tension service, except that during the period fronji April 1 
to September 30 the fixed charges are reduced to $1 per month per 
kilowatt of demand in the case of low-tension service and 75 cents 
per month per kilowatt of demand in the case of high-tension serv¬ 
ice, estimated or measured as provided for, and where the service 
is used during the month of October the fixed charge will not he 
reduced during that month but all charges will be in accordance with 
Schedule E in the case of low-tension service and Schedule L in the 
case of high-tension service. 

Emer(/encj/ or breakdown, service—Rider No. 6 . — Where the serv¬ 
ice is to be used in emergency or for protection only, the charges are 
in accordance with Schedule E for low-tension or primary service 
except that the fixed charges in the schedule become 50 cents per 
month per kilowatt of capacity contracted for, and in accordance 
with Schedule L for high-tension service except that the fixed charges 
in the schedule become 37 1 /i> cents per month per kilowatt of capacity 
contracted for, and an automatic circuit breaker or fuse limiting the 
consumer’s demand to this amount is installed by the company at 
the consumer's expense, and controlled by the company. 

The company will not make any long or expensive extensions or 
enlargements of its service equipment to supply breakdown or throw- 
over service unless a contract is entered into whereby the ponsumer 
guarantees to the company a revenue that will justify the necessary 
investment. 

Temporartj service—Rider No. 7. —Where the service is to be used 
temporarily and a service connection is already installed the mini¬ 
mum monthly guarantee is $5 if the contract is for one month, and 
£2.50 per month if the contract is for two months, the contract con¬ 
tinuing in force, however, after the expiration of the specified period, 
under the usual terms and conditions. Where it is necessary to estab- 
lish a special-service connection, the cost of the connection and re¬ 
moval of same, less the salvage value of the returned material, is 
charged to the consumer, and the service is furnished ijnder the 
terms and conditions governing temporary service for premises al¬ 
ready connected. 

Service for building, or similar construction work, and seasonal 
service, such as summer amusement parks, and summer cottages, 
and residences and apartments, are not classed as temporary service, 
provided that the contract is to cover a period of not less jthan two 
months. 

If the use of the service in any of the above excepted cases is for 
less than two months and the actual consumption of Electricity 
amounts to less than the minimum charge for two months,! then the 
minimum charge for such shorter period shall be an amount equal 
to the regular monthly minimum charge for two months. 

Extension of service mains—Rider No. 8. —When application is 
made for the extension of service mains to serve a premises with 
electricity, the company will extend its mains without cost to the 
applicant or applicants a distance of 35 feet in length, per cus¬ 
tomer to be connected for underground construction or 250 feet for 



overhead construction, provided such extension is sufficient to reach 
premises. 

In cases where these lengths are not sufficient to reach the premises, 
the company will make investigation along the route of the exten¬ 
sion requested to ascertain the probable extent to which electricity 
will be used. Where, in the judgment of the company, it is found 
that there will be sufficient use to justify the investment, the exten¬ 
sion of the service mains will be made without cost to the applicant. 
Where, in the judgment of the company, it is found that the probable 
demand for service will not be sufficient to justify the company in 
making the entire extension free of cost to the applicant, the follow¬ 
ing procedure will be followed: 

(a) In cases where the lengths above mentioned are not sufficient 
to reach the premises, the company will make the entire extension, 
provided the applicant or applicants, deposit with the company 
$3.25 per lineal foot for underground construction and 40 cents per 
foot for overhead construction for the length of the extension in 
excess of the free amount of extension per customer. This deposit 
will bear no interest, but will be returned by the company to the 
depositor at the rate of $114, in the case of underground construc¬ 
tion. and $100 in the case of overhead construction, for each addi¬ 
tional customer served from the extension for which said deposit has 
been made, or from any further extension from and connected to the 
extension covered by the deposit, until the original principal amount 
of the deposit is returned, but in no event will the amount refunded 
exceed the amount of the original de]>osit. 

The free allowances stated in the first paragraph of this rider do 
not apply in cases where, to serve the applicant’s premises, the com¬ 
pany must extend its mains from extensions on which there remain 
unrefunded deposits or portions of deposits. In such cases the allow¬ 
ance by the company of 35 feet per customer, in case of underground 
construction, or 250 feet per customer, in case of overhead construc¬ 
tion is applied at the respective rates per foot of $3.25 and 40 cents, 
aforementioned, to refund of the existing deposit or deposits in the 
chronological order in which such deposits are made. Where refunds 
are to be made in accordance with the above, to two or more parties 
having deposits on the same extension and made at the same time, 
the amounts of the aggregate refunds are at the rates hereinbefore 
stated, but the amount of each individual refund is in proportion 
to the amount each party has on deposit. After the deposit or de¬ 
posits on an extension have been entirely refunded, no further refund 
or allowance will be made for further connections to, or extensions 
from, such an extension; or, 

(b) At the request of the applicant, the company at its option 
may enter into a contract with the applicant to make an extension 
in excess of the distances beyond the free limit at its own cost, in 
which case the applicant shall guarantee to the company a minimum 
monthly payment for 36 consecutive months, equal to one thirty-sixth 
of the cost of the extension beyond the free limit. This guarantee 
will be in addition to the regular monthly minimum charge called 
for in the schedule under which current is supplied. Where the 
original application is made by more than one customer, the addi¬ 
tional minimum monthly guarantee for the period mentioned will 
be equitably divided between the applicants. 



If, during the period covered by such agreement additional cus¬ 
tomers are secured, service connection for which is made froin the ex¬ 
tension to which the guarantiees apply, the combined minimum 
monthly guarantees of the original customer or customer^ will be 
reduced $3 per month for the unexpired period for each additional 
customer served; the guarantee or guarantees, however, shrill never 
be reduced to an amount less than the regular minimum monthly 
guarantee or guarantees called for in the schedule under w'lich cur¬ 
rent is furnished. After the expiration of the 36 months’ period 
herein mentioned, the regular minimum monthly guarantee called 
for bv the schedule then in force will apply and the contract will 
thereafter continue in force under such schedule until the customer 
gives to the company 10 days’ notice in writing to discontinue the 
service. 

Where a conduit or pole line is in the street or other thoroughfare 
adjacent to the applicant’s property, but where there are ijio cables 
or wires installed from which the kind or quantity of service required 
to serve the applicant can be furnished an allowance will be made 
by the company of $114 on the cost of the underground cable! installa¬ 
tion (being the cost of the free extension of 35 feet of underground 
construction) or an allowance of $100 on the cost of overhead wire 
installation (being the cost of the free extension of 250 feetl of over¬ 
head construction). In cases where the cost of the cable or (overhead 
wire installation exceeds $114 or $100, respectively, the exjc-ess will 
be provided for by the applicant under the provisions of paragraph 
a or h. above, as the case may be, with like refunds or abatements for 
additional customers served. 

High-tension service—Rider No. 9 .—Where the company furnishes 
25 or 60 cycle high-tension current (either 25 cycle current at 

6.600 volts or 13.200 volts nominal, or 60-cvele current at 13.200 volts 

/ •/ > 

nominal) directly from its transmission system the customei[ provid¬ 
ing at his own expense all necessary transformers or other converting 
apparatus, switches, disconnectors, regulators, etc., the current is 
metered on the primary side, and the company allows a discount of 
25 per cent of the amount of the bill at the schedule ra^e. The 
minimum bill rendered under this rider will be $250 each month. 

Primary service—Rider No. 10 .—Where the company furnishes 
primary current (60-cvcle current, either single or 3 phase at 2,300 
volts nominal or 4,000 volts nominal as may be availably at the 
premises served) directly from its distribution system, the Customer 
providing at his own expense all necessary transformers or other 
converting apparatus, switches, disconnectors, regulators, etc., the 
current is metered on the primary side and company allots a dis¬ 
count of 10 per cent of the amount of the bill at the schedule rate. 
The minimum bill rendered under this rider will be $200 each 
month. 

GENERAL TERMS AND CONDITIONS 

I 

General terms and conditions which are a part of the agreement 
between the consumer and the company for the furnishing off electric 
service. 

1. The consumer agrees not to use the current for any purpose or 
for any additional equipment other than that provided for in this 
contract without first having notified the company in writing and 
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^having received the company's consent thereto. It is expressly 
/understood and agreed that electric service furnished to the con¬ 
sumer shall be for his (her or their) own use and may not be re- 
j metered (or submetered) by the consumer for the purpose of selling 
{ electric service to another or others. 

v 2. The consumer, on demand by the company, agrees to give a 
guarantee satisfactory to the company, or deposit with the company 
a sum that the company may deem sufficient to guarantee the payment 
of bills for service furnished under this contract. 

3. The consumer authorizes and empowers the properlv author¬ 
ized agents of the company, at all reasonable hours, to nave free 
access to the said premises for the purpose of examining, repairing, 
or removing meters, Wires, and other material and appliances, fur¬ 
nished and installed at the company’s expense, which appliances and 
apparatus are not sold under this contract, but are provided for use 
of the consumer upon the considerations herein set forth, and are 
and shall remain the property of the company. The consumer 
agrees that the company’s apparatus and appliances may be removed 
and the suppjy of electric current cut off whenever any bills for 
electric service or supplies are in arrears, or upon violation of any 
of the terms or conditions of this contract or of any other contract 
between the parties hereto, or for any just cause, and when so dis¬ 
connected, the cost of reconnecting the service will be paid by the 
consumer before the service is restored. 

4. The consumer agrees to provide space for and protect from 
injury the meters, wires, and all other appliances belonging to the 
company, in said premises, and further agrees that no one who is 
not an agent of the company, or otherwise lawfully entitled so to 
do, shall be permitted to inspect, remove, or tamper with said meters, 
wires, appliances, etc. Where it is found by the company that such 
meters, wires, appliances, etc., have been tampered with or any other 
means employed whereby the proper registration of the electricity 
consumed has been interfered with, it is expressly understood and 
agreed that the company reserves the right to discontinue the supply 
of electricity without notice where necessary and not to restore it 
until the improper condition has been corrected and a settlement 
made for the amount of electricity used but not metered. 

5. It is expressly understood and agreed that the company does not 
guarantee a constant supply of electricity, and reserves the right to 
shut off the supply of electricity and disconnect its lines at any time 
for necessary repairs or extensions; and will not be liable for 
damages to the consumer for temporary failure to supply electricity 
to said premises. 

6. The consumer agrees to provide at all times, at his or her own 
expense, apparatus and appliances to conform to the system or 
systems at any and all times operated by the company. 

7. If the company by act of the consumer is prevented from mak¬ 
ing the connection and rendering service, there shall immediately 
become due and payable to the company from the consumer the 
amount expended by the company in preparing for connection to 
the consumer’s premises; such amount to be stipulated damages and 
not penalty. 
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Service connection* ( underground ).—Where the service is to be 
supplied from underground mains, the company will furnish and 
install, without charge, the necessary conduit and cable connection: 
provided, however, that where the service mains are in an alley, the 
applicant will contribute toward the expense of the connection an 
amount equal to the cost of the conduit connection from the boundary 
line of the applicant's property to the point of entrance of the serv¬ 
ice. and where the service mains are in a street the applicant will 
contribute toward the expense of the connection an amount equal 
to the cost of the conduit connection from the curb to the building 
to be supplied, such contribution to be not less than $5 in any in¬ 
stance, the company to own and control all of the service-cohnectior 
equipment and to bear all expense of maintenance. 

Copies of the schedule showing the rate of expense per foot for 
underground connections are on file with the Public Utilities Com¬ 
mission of the District of Columbia; copies are also publicly posted 
in the offices of the company. Information regarding this ^cnedule 
will be furnished on request. 

Service connections ( overhead ).—Where the service is tojbe sup¬ 
plied from overhead mains, the company will furnish, install, and 
maintain, the necessary connecting equipment without charge to the 
consumer, provided that the point of attachment of the service is 
not over 100 feet from the boundary.line of the applicant's property 
nearest to the company's mains. Where this distance is ever 100 
feet, tlie applicant will contribute toward the expense of the con¬ 
nection an amount equal to the cost of furnishing and installing the 
equipment required for that part of the connection in excess of such 
100 feet of distance, the company to own and control all of the ser¬ 
vice-connection equipment and to bear all expense of minor jinainte- 
nance, such as reconnecting fallen wires and tree trimming, jbut not 
replacements, which will be made only at the expense of the consumer, 
the consumer assuming the responsibility of notifying the cpmpany 
as soon as such replacements become necessary. 

Should the applicant desire an underground connection from an 
overhead line, such connection will be made providing the applicant 
reimburses the company for the amount expended to provide this 
special connection. 

Meters .—The company will furnish and install without expense 
to the consumer only as many meters as, in the judgment of tjhe com¬ 
pany, are necessary to properly measure the electricity supplied, and 
the consumer will be required to have the wiring in the premises 
arranged to accommodate the number of meters which the cbmpany 

deems necessarv. 

%/ 

Adjustment of bills .—If the seal of the company’s meter is broken, 
or if the meter, from any cause, does not properly registeif, a bill 
will be estimated on the basis of a special meter reading takbn after 
the meter has been adjusted or, if necessary, replaced. Thisj special 
reading is taken after a sufficient period has elapsed to decure a 
record of the average daily consumption since the adjustment or 
replacement; the average daily consumption during the month im¬ 
mediately preceding the period for which the bill is to be rendered 
is also computed, and the average of these two amounts is taken to 
be a fair estimate of the average daily consumption during the 


14 


period which the estimated bill is to cover. This average amount 
is then taken as the basis for computing the bill. 

Signatures to applications for service .—All forms of application 
for service must be signed by the party who is to pay the bills, or his, 
her, or their properly authorized agent, evidence of such authority 
being presented at the time the application is signed. If the ap¬ 
plicant is a corporation, the title of the officer or agent signing 
the application must be stated beneath the signature. If the ap¬ 
plicant is the owner of the premises to be supplied the words 
u Owner of premises " should be added beneath the signature. 

Trial installations .—In some cases of new applications of elec¬ 
tricity it may be impossible to determine the relative advantages of 
electric service as compared with other sources of energy unless by 
trial. The company, provided it has spare generating and line 
capacity at the time, may, at its option, in such cases furnish cur¬ 
rent for a trial installation under the schedule which would be ap¬ 
plied to such service under a yearly agreement. The period for 
such trial must be as short as possible for the demonstration, and 
must be specified in the agreement; the agreement being made for the 
usual term, with the right on the part of the consumer to terminate 
the same at the end of the specified trial period. If not terminated at 
such time by written notice given in advance by the consumer, the 
agreement shall remain in full force and effect for the remainder of 
the usual contract term. 

Special regulations .—In order to prevent interference with the 
proper operation of its system and as a precaution to the furnishing 
of satisfactory service to all of the consumers, the company has 
adopted certain rules with reference to the connection of equipment 
to its lines. The rules governing any specific kind of equipment will 
be explained to anyone on request. The company will not be liable 
for refusal to supply service unless it has been duly notified regarding 
the purpose for which the service is to be used and has given its 
written consent thereto. 

Demonstration equipment furnished at company's expense .—The 
company may at any time, at its option, with the consent of a con¬ 
sumer, arrange at the company's expense, to adapt any of the con¬ 
sumer's apparatus to the use of electricity, and the company may in 
such instances furnish such apparatus as may be necessary on the 
consumer's premises, the company retaining title thereto. Such 
installations shall be regarded as demonstration equipment for dis¬ 
seminating information as to the uses of electricity, and the company 
shall not be compelled to make any such installation for demonstra¬ 
tion which the companv mav not think necessarv or advisable. 

(2) That this order become effective on all bills based on meter 
readings taken on and after January 1, 1929. 

Jno. W. Childress. 

* Harrison Brand, Jr., 

W. B. Ladue, 

Public Z'tilities Commission of the District of Columbia. 

A true copy: 


Executive Secretary. 


o 
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81 Note.— Exhibit C attached hereto is sam^ as Ex¬ 
hibit “B” attached to Answer to Bill of Cbmplaint 
at pages 44 to 47 inclusive, of this transcript. 

Stipulation. j 

Filed July 23, 1930. 


It is hereby stipulated by and between counsel for the 
plaintiff and counsel for the Public Utilities Coiiimission 
that the answer filed on behalf of the Potomac Electric 
Power Company and the People’s Counsel may jbe taken 
and considered as the answer of the Public Utilities Com¬ 
mission. 

GUY MAS(W, 
Counsel for Plaintiffs. 

W. w. bride), 

R. E. LYNCH 

Counsel for Public Utilities Commission. 

Stipulation of Facts. 

Filed May 11,1931. 

# * # * # # • 

1. The following facts are, this 23rd day of ApHk 1931, 
stipulated to be true for the purposes of this suijt by the 
plaintiffs, the defendant, Potomac Electric Power Com¬ 
pany, the intervening defendants, Public Utilities Commis¬ 
sion of the District of Columbia, and Richmond ft. Keech 
in his capacity as People’s Counsel of the District of 
Columbia, reserving, however, to said parties the | right of 
objection and exception, at any hearing of this cau$e, to the 
relevancy, materiality or competency of any of s^id facts 
under the issues involved in this suit. 

82 2. Plaintiffs are the owners of a building located 

at No. 1333-35 F Street, Northwest, knowp as the 


5—5661a 


74 


MYRON P. LEWIS ET AL. VS. 


“Adams Building”, which building was acquired and re¬ 
modeled by the plaintiffs about the year 1924, and has been 
continuously owned and operated by them as a modern 
office and commercial building ever since said year. Said 
building is seven (7) stories high, the first two (2) stories 
being devoted to commercial stores, and remaining other 
floors are devoted to offices and other commercial pur¬ 
poses. There are at present twelve (12) offices and stores 
under lease. The sixth (6th) and part of the seventh (7th) 
floors are vacant. 

3. Said building is fully equipped with the necessary 
wires, conduits, panel boards, meters, outlets, fixtures and 
other necessary equipment, not including master meter 
owned and installed by and at the expense of the power 
company, to receive electric current from the defendant 
power company both for the general uses of the plaintiffs 
in said building and for distribution by the plaintiffs to the 


tenants thereof. The entire cost of said equipment and 
the installation thereof, including the meters installed bv 
the plaintiffs, hereinafter mentioned, amounting to ap¬ 
proximately Five Thousand Dollars ($5,000.00), was de¬ 
frayed exclusively by the plaintiffs. Said equipment and 
installation were duly inspected and approved by the 
proper public authorities of the District of Columbia as to 
its adequacy and safety. 

4. All buildings erected in the District of Columbia which 
are intended to be equipped for electric service, including 
the plaintiffs’ building, are required, as part of the cost to 
the owners thereof of the buildings, to be equipped with the 
necessary wires, conduits, panel boards, outlets, fixtures 
and other necessary equipment, to receive electric 
S3 current from the defendant power company, both for 
the general uses of said buildings and for distribu¬ 
tion to the tenants thereof. 


5. Ever since the completion of plaintiffs’ said building 
the electric current consumed therein has been furnished 


by defendant power company to plaintiffs under a request 
in writing from plaintiffs so to do and a letter from defend¬ 
ant power company confirming said request and agreeing 
to furnish said current, and paid for by plaintiffs in ac- 
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cordance with the terms of the defendant power Company’s 
standard form of contract then in use and on file with and 
approved by the Public Utilities Commission of the District 
of Columbia. 

6. Defendant power company has offered to purchase, or 
make allowance for the aforesaid meters installed by plain¬ 
tiffs in their said building or to do any and all rewiring 
necessary for the installation of the power company’s 
meters, to be used in the direct service to plaintiffs’ tenants, 
but no definite figures have been submitted therefor by de¬ 
fendant power company to plaintiffs, nor have the plain¬ 
tiffs requested such definite figure, nor indicated their 
willingness to accept any reasonable offer therefor. Said 
power company offers also to do such rewiring ^is may be 
necessary to install its own meters at its own expanse. 

7. Printed copies of defendant power company’s past 
and present forms of contracts, of rates and schedules, of 
rules, regulations and conditions, which have been duly filed 
with and approved by the Public Utilities Commission, and 
compared copies of the Public Utilities Commission’s order 
approving the power company’s rate schedule foij 1929 and 
of Commission’s Order No. 748 in the “matter of the con¬ 
sideration whether the practice of submetering elec- 

84 trie energy should be discontinued” may ipe offered 
in place of originals, subject, however, to objections 
and exceptions only as to their relevancy and materiality. 

8. For a number of years certain owners of ot)ier build¬ 
ings, in which space was let to tenants, have tjiemselves 
generated the requisite electric current for their buildings, 
including current for distribution to and for t^ie use of 
their respective tenants. For many years pri^r to the 
year 1919, and since, certain owners of large buildings have 
purchased current from the defendant power company and 
supplied their respective tenants therewith including the 
charge therefor in the rental of space occupied by their re¬ 
spective tenants. 

9. Commencing approximately about 1911 an^l contin¬ 
uing to the time of the filing of the bill hereiii certain 
owners of buildings in which space was rented t6 tenants, 
purchased current from the defendant power company and 
resold a portion thereof to tenants of their respective build- 
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ings ui)on a measured basis through separate meters in¬ 
stalled, maintained and serviced by and at the expense of 
such owners. Owners who have heretofore generated dur¬ 
ing the aforesaid period and owners who are now gener¬ 
ating their own current for their respective buildings have 
sometimes supplied a portion of the current so privately 
generated to their respective tenants upon an unmeasured 
basis in the manner aforesaid (i. e., including the charge 
therefor in the rent) and sometimes upon a measured basis 
through separate meters as aforesaid. 

10. The extent, in the District of Columbia, to which sub¬ 


metering and sale of electric current bv the owners to ten- 
ants has been practiced is as follows: 

Prior to the hearing before the Commission in Decern- 
her, 1928, there were approximately forty-two (42) build¬ 
ings for which the owners or persons operating the same 
were obtaining current from the power company 
85 through a master meter and reselling the same to 
their respective tenants upon the measured basis. 
'When the defendant power company’s answer to the bill 
herein was tiled the number of such buildings had been re- 
dueed to approximately twelve (12). During the interven¬ 
ing period aforesaid a representative of the power com¬ 
pany stated or wrote to a number of persons who were sub¬ 
metering that such practice, in the opinion of this com¬ 
pany, was illegal and directed their attention to paragraph 
83 of the Public Utilities Act, and sought to induce such 
persons to discontinue the practice. There was also one 
other building in which the electric current therefor was 


privately generated therein and sold to tenants thereof for 
electric ranges or stoves. There were also two or three 
other buildings in which electric current was privately gen¬ 
erated during the winter months and sold bv the owners to 
certain of their tenants upon the measured basis. 

11. Of the owners' who purchased electric current from 
the power company at a wholesale rate for resale to tenants 
on a measured basis most of them sold at the prevailing 
retail rates of the power company for domestic consump¬ 
tion as approved by the Public Utilities Commission, but 
some sold at rates in excess thereof and others sold at 


rates approximating the cost of current to the owner. At 
the time of filing it& answer herein, the defendant power 
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company was supplying electric current at retail to more 
than forty thousand individual apartments in t[he District 
of Columbia under the regulation of and at thp rates ap¬ 
proved for such service by the Public Utilities Commis¬ 
sion. If the practice of sub-metering were applied gen¬ 
eral}’ to the numerous apartments, hotels, offic^ buildings 
and similar structures in the District of Columbia the 
gross revenues of the defendant power company would be 
diminished. 

12. In a few instances building owners}; have dis- 
86 continued the furnishing of electric current to their 
tenants upon an unmeasured basis in the manner 
aforesaid and thereafter resold through separate meters 


defendant 
the knowl- 
and repre- 


to their tenants current purchased from the 
power company upon the measured basis with 
edge and with the cooperation of the agents 
sentatives of said defendant. In one or two instances, 
also, owners who had theretofore been privately (generating 
current for their buildings and for resale upon 4 measured 
or unmeasured basis to their respective tenants discon¬ 
tinued such private generation with the knowledge and 
with the cooperation of the agents and representatives of 
defendant power company, installed separate iheters for 
measuring the current distributed to their respective ten¬ 
ants and contracted for and received through a master 
meter installed by said defendant electric current supplied 
by said defendant for the use of such owners and their 
tenants. 

13. When, in 1924, plaintiffs remodeled theirj aforesaid 
building, they, with the knowledge and with th^ coopera¬ 
tion of agents and representatives of the defendant power 
company, installed the separate meters hereinbefore men¬ 
tioned for measuring current consumed by each tenant, and 
ever since that time plaintiffs’ said tenants have, under 
contracts entered into by each of them with plaintiffs, paid 
plaintiffs for the quantity of current which eacjh actually 
consumed at the prevailing retail domestic ratje charged 
by the defendant power company. In installing separate 
meters for measuring the current consumed bvi each ten- 
ant, plaintiffs not only entailed an extra expense, but, at 
their own expense, since said installation havg serviced 
and read said meters. Monthly plaintiffs have (billed and 



78 


MYRON P. LEWIS ET AL. VS. 


collected from tlieir tenants the charge for the amount of 

current actually consumed bv each at the retail domestic 

* * 

rate charged by defendant power company. The defendant 
power company has offered to buy said meters and 

87 to assume said cost of billing and collecting. 

14. Plaintiffs have been furnished electric current 
by defendant power company since 1924 under a request in 
writing from plaintiffs to so do and a letter from defend¬ 
ant power company confirming said request and agreeing to 
furnish said current. Said furnishing and the charges 
therefor were and are similar to those provided under the 
terms of a standard form of contract then in use, a true 
copy of which is attached to the defendant power com¬ 
pany’s answer as Exhibit “A”. 

15. The several practices of the building owners pur¬ 
chasing current from the power company as set forth 
above, including plaintiffs’ service, were known to the 
agents and representatives of the power company in the 
Commercial and Meter Departments and said practices 
were approved by said agents and representatives of the 
power company until a few months prior to the filing of the 
bill of complaint herein, when such practice was for the 
first time brought to the attention of the Legal Department 
of the power company and was immediately thereafter 
disapproved by the company and steps taken forthwith to 
prevent and stop the same. 

16. The electrical demand incurred in serving tenants of 
the owners engaging in sub-metering is similar to the gener¬ 
ating loads incurred by the defendant power company in 
serving tenants individually, and the costs of production 
of current are similar to the costs of production in such re¬ 
tail service aforesaid. However, the wholesale rate at 
which the current sold for sub-metering purposes is billed 
by the defendant power company is very much less than the 
rate collected from retail consumers. The quantities of 
current sold to owners of apartment buildings supplying 
current to their tenants, although similar to the quantities 
sold to commercial consumers have less desirable load 

characteristics and are more costly to produce than 

88 the current sold to such commercial consumers. 

17. The respective exhibits to the pleadings filed 
in this cause are hereby made a part of this stipulation, 
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subject to objection only as to relevancy and niateriality. 

18. The right is hereby reserved to all parties to this 
stipulation to offer other and further evidence rjiaterial to 
the issues herein. 

GUY MASON, 

Attorney for Plaintiff's. 

S. R. BOWEN, 

E. X). D., 

JOHN S. BARBOUR, 

E. D. D., 

Attorneys for Defendant 
Potomac Electric Power Company. 
WILLIAM W. BRIDE, 

W., | 

WILLIAM A. ROBERTS, 
Counsel for Defendant Public Utili¬ 
ties Commission of the District of 
Columbia. 

RICHMOND B. KEECjs, 
People's Counsel of the District of Columbia. 

Findings of Fact and Conclusions of Lai\). 

Filed December 21, 1931. 

* * * # * * * 

i 

This cause coming on to be heard upon bill and answers 
of the defendant and the interveners, the agreed statement 
of facts, the evidence introduced, the arguments (>f counsel 
and the briefs filed in support thereof, and the sarhe having 
been maturely considered by the Court, it is this 21st day 
of December, by the Court found: 

As Findings of Fact. 

1. The plaintiff Myron P. Lewis is a citizen of tjie United 
States and a resident of the City of Beverly, Common¬ 
wealth of Massachusetts; Robert A. Nordblom is a citizen 
of the United States and a resident of the City of 
89 Newton, Commonwealth of Massachusetts j Fred D. 

Jordan is a citizen of the United States apd a resi¬ 
dent of the Town of Cohasset, Commonwealth d>f Massa¬ 
chusetts. 
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Plaintiffs are trustees under an agreement and declara¬ 
tion of trust made at Boston, in the County of Suffolk, Com¬ 
monwealth of Massachusetts, on the 17th day of January, 
1924, and filed for recordation with the Recorder of Deeds 
for the District of Columbia on the 26th day of January, 
1924 and sue as the owners of the legal title to that certain 
parcel of land situated in the City of Washington, District 
of Columbia, being original Lot Xo. 8 in Square Xo. 253, 
together with all buildings, structures and improvements 
thereon, and which is known as the Adams Building, Xo. 
1333-1335 F Street, Xorthwest. The Potomac Electric 
Power Company hereinafter referred to as the “defend¬ 
ant” is a corporation organized and existing under the laws 
of the United States relating to the District of Columbia 
and is a public utility doing business in the District of 
Columbia, as alleged in plaintiffs’ bill of complaint and ad¬ 
mitted in the answeh The Public Utilities Commission of 
the District of Columbia was created by an Act of Congress 
approved March 4, 1913, and subsequently amended, and 
Richmond B. Keech, in his capacity as People’s Counsel of 
the District of Columbia, appointed pursuant to Act of 
Congress approved December 15,1926, were by order of the 
Court admitted to intervene herein. 


2. Commencing approximately about 1911 and continuing 
to the time of the filing of the bill herein certain owners of 
buildings in which space was rented to tenants, purchased 
current from the defendant power company and resold a 
portion thereof to tenants of their respective buildings 
upon a measured basis through separate meters installed, 

maintained and serviced by and at the expense of 
90 such owners. Owners who have heretofore generated 
during the aforesaid period and owners who are now 
generating their own current for their respective buildings, 
have sometimes supplied a portion of the current so pri¬ 
vately generated to their respective tenants upon an un¬ 
measured basis in the manner aforesaid (i. e., including the 
charge therefor in the rent) and sometimes upon a meas¬ 
ured basis through separate meters as aforesaid. 

3. For a number of years certain owners of other build¬ 
ings, in which space was let to tenants, have themselves 
generated the requisite electric current for their buildings, 
including current for distribution to and for the use of their 
respective tenants. For many years prior to the year 1919, 
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a master 


and since, certain owners of large buildings have purchased 
current from the defendant power company and | supplied 
their respective tenants therewith including tlije charge 
therefor in the rental of space occupied by their Respective 
tenants. 

4. The extent, in the District of Columbia, to which sub- 
metering and sale of electric current by the owners to ten¬ 
ants has been practiced is as follows: 

Prior to the hearing before the commission in December, 
1928, there were approximately forty-two buildings for 
which the owners or persons operating the same 
taining current from the power company through 
meter and reselling the same to their respective tenants 
ui)on the measured basis. 'When the defendant power com¬ 
pany’s answer to the bill herein was tiled the number of such 
buildings had been reduced to approximately twelve. Dur¬ 
ing the intervening period aforesaid a representative of the 
power company stated or wrote to a number of peijsons who 
were sub-metering that such practice, in the opinion of his 
company, was illegal and directed their attention to para¬ 
graph 83 of the Public Utilities Act, and sought to induce 
such persons to discontinue the practice. There was 
91 also one other building in which the electri 
therefor was privately generated therein ai 
tenants thereof for electric ranges or stoves. Tliere were 
also two or three other buildings in which electrip current 
was privately generated during the winter months! and sold 
by the owners to certain of their tenants upon the ineasured 
basis. 

5. Of the owners who purchased electric current from the 
power company at a wholesale rate for resale to tenants on 
a. measured basis most of them sold at the prevailing retail 
rates of the power company for domestic consumption as 
approved by the Public Utilities Commission, but ^ome sold 
at rates in excess thereof and others sold at ratesj approxi¬ 
mating the cost of current to the owner. At thte time of 
filing, its answer herein, the defendant power company was 
supplying electric current at retail to more than fcjrty thou¬ 
sand individual apartments in the District of Columbia 
under the regulation of and at the rates approve^ for such 
service by the Public Utilities Commission. 

6. In a few instances building owners have discontinued 
the furnishing of electric current to their tenants! upon an 


c current 
d sold to 
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unmeasured basis in the manner aforesaid and thereafter 
resold through separate meters to their tenants current 
purchased from the defendant power company upon the 
measured basis with the knowledge and with the coopera¬ 
tion of the agents and representatives of said defendant. 
In one or two instances, also owners who had theretofore 
been privately generating current for their buildings and 
for resale upon a measured or unmeasured basis to their 
respective tenants, discontinued such private generation 
with the knowledge and with the cooperation of the agents 
and representatives of defendant power company, installed 
separate meters for measuring the current distributed to 
their respective tenants and contracted for and 
92 received through a master meter installed by said 
defendant, electric current supplied by said defend¬ 
ant for the use of such owners and their tenants. 

7. The several practices of the building owners purchas¬ 
ing current from the power company as set forth above, in¬ 
cluding plaintiffs’ ^service, were known to the agents and 
representatives of the power company in the Commercial 
and Meter Departments and said practices were approved 
by said agents and representatives of the power company 
until a few months prior to the filing of the bill of complaint 
herein, when such practice was for the first time brought to 
the attention of the Legal Department of the power com¬ 
pany and was immediately thereafter disapproved by the 
company and steps taken forthwith to prevent and stop the 
same. 

8. The electrical demand incurred in serving tenants of 
the owners engaged in sub-metering is similar to the gener¬ 
ating loads incurred by the defendant power company in 
serving tenants individually, and the costs of production of 
current are similar to the costs of production in such retail 
service aforesaid. However, the wholesale rate at which 
the current sold for sub-metering purposes is billed by the 
defendant power company is very much less than the rate 
collected from retail consumers. The quantities of cur¬ 
rent sold to owners of apartment buildings supplying cur¬ 
rent to their tenants, although similar to the quantities sold 
to commercial consumers have less desirable load char¬ 
acteristics and are more costly to produce than the current 
sold to such commercial consumers. 
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9. Efforts have been made by a New York Corporation to 
enter into arrangements with building owners whereby the 
electric current required by the buildings would be pur¬ 
chased from the defendant, Potomac Electric Power Com¬ 
pany, through a master meter and then, through sub- 

93 meters furnished, serviced and read bv the said New 
York Corporation, current would be resold t4 tenants 
at higher rates and the profits arising therefrom \jrould be 
divided between the building owner and the said N 
Corporation, as also found by the Public Utilities 
sion in its Order No. 748. 

10. The defendant during the latter part of the year 1928 
submitted to the Public Utilities Commission of the!District 
of Columbia for its approval a rule and regulation under 
the heading “General Terms and Conditions’’ in its Sched¬ 
ule of Rates for 1929. This rule and regulation was duly 
approved by the said Commission in its Order No. 737, 


pw T York 
Commis- 


dated December 31, 1928, made effective January 
and reads as follows: 


1, 1929, 


for any 


“1. The Consumer agrees not to use the current] 
purpose or for any additional equipment other than that 
provided for in this contract without first having notified 
the Company in writing and having received the Company’s 
consent thereto. It is expressly understood and agreed that 
electric service furnished to the Consumer shall be for his 
(her or their) own use and may not be remetered (or sub¬ 
metered) by the Consumer for the purpose of selling] electric 
service to another or others.” 

11. That beginning and effective January 1, lj)29, the 
defendant revised its regular form of contracts b\f insert¬ 
ing therein a provision, approved by the Public Utilities 
Commission of the District of Columbia, reading as follows: 

i 

“The electric current to be furnished hereundef is for 
my/our own use and not for resale.” 

12. If the practice of sub-metering were appliecj gener¬ 
ally to the numerous apartments, hotels, office buildings and 
similar structures in the District of Columbia the gross 
revenues of the defendant power company would be dimin¬ 
ished and if sub-metering as desired by the plaintiffs were 
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permitted and allowed to become general the de- 
94 fendant's net revenue would be affected to the injury 
and damage of the public as found by the Public 
Utilities Commission in its Order No. 748. 

13. Plaintiffs are the owners of a building located at No. 
1333-35 F Street, Northwest, known as the “Adams Build¬ 
ing'’ which building was acquired and remodeled by the 
plaintiffs about the year 1924, and has been continuously 
owned and operated by them as a modern office and com¬ 
mercial building ever since said vear. Said building is 
seven (7) stories high, the first two (2) stories being de¬ 
voted to commercial stores, and remaining other floors are 
devoted to offices and other commercial purposes. There 
are at present twelve (12) offices and stores under lease. 
The sixth (6th) and part of the seventh (7tli) floors are 
vacant. 


14. Said building is fully equipped with the necessary 
wires, conduits, panel boards, meters, outlets, fixtures and 
other necessary equipment, not including master meter 
owned and installed by and at the expense of the power 
company, to receive electric current from the defendant 
power company both for the general uses of the plaintiffs 
in said building and for distribution by the plaintiffs to 
the tenants thereof. The entire cost of said equipment and 
the installation thereof, including the meters installed bv 
the plaintiffs, hereinafter mentioned, amounting to ap¬ 
proximately Five Thousand Dollars ($5,000.00) was de¬ 
frayed exclusively by the plaintiffs. Said equipment and 
installation were duly inspected and approved by the proper 
public authorities of the District of Columbia as to its 
adequacy and safety. 

15. All buildings erected in the District of Columbia 
which are intended to be equipped for electric service, in¬ 
cluding the plaintiffs’ building, are required, as part of the 

cost to the owners thereof of the buildings, to be 
95 equipped with the necessary wires, conduits, panel 
boards outlets, fixtures and other necessary equip¬ 
ment, to receive electric current from the defendant power 
company, both for the general uses of said buildings and 
for distribution to the tenants thereof. 


16. Ever since the completion of plaintiffs’ said build¬ 
ing and until January 1, 1929, the electric current consumed 
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therein lias been furnished by defendant power company 
to plaintiffs under contract between them and paid for by 
plaintiffs in accordance with the terms thereof, said con¬ 
tract being: one of the power company’s regular form of 
contracts on file with and approved by the Public Utilities 
Commission of the District of Columbia. 

17. Defendant power company has offered to purchase, 
or make allowance for the aforesaid meters installed by 
plaintiffs in their said building or to do any and all re¬ 
wiring necessary for the installation of the power com¬ 
pany’s meters, to be used in the direct service to plaintiffs’ 
tenants, but no definite figures have been submitted there¬ 
for by defendant power company to plaintiffs nor have the 
plaintiffs requested such definite figures nor indicated their 
willingness to accept any reasonable offer therefor^ Said 
power company offers also to do such rewiring as jnay be 
necessary to install its own meters at its own expense. 

18. When, in 19*24, plaintiffs remodeled their aforesaid 
building, they, with the knowledge and with the coopera¬ 
tion of agents and representatives of the defendant power 
company, installed the separate meters hereinbefore men¬ 
tioned for measuring current consumed by each tenant, and 
ever since that time plaintiffs’ said tenants have, under 
contracts entered into by each of them with plaintiffs, paid 
plaintiffs for the quantity of current which each actually 

consumed at the prevailing retail domestic rate 
9b charged by the defendant power company. In in¬ 
stalling separate meters for measuring the cjurrent 
consumed by each tenant, plaintiffs not only entailed an 
extra expense, but, at their own expense since said installa¬ 
tion have serviced and read said meters. Monthly plain¬ 
tiffs have billed and collected from their tenants the bliarge 
for the amount of current actually consumed by each at the 
retail domestic rate charged by defendant power company. 
The defendant power company has offered to bujr said 
meters and to assume said cost of billing and collecting. 

19. Plaintiffs have been furnished electric current by de¬ 
fendant power company since 1924 under a request in writ¬ 
ing from plaintiffs to so do and a letter from defendant 
power company confirming said request and agreeing to 
furnish said current. Said furnishing and the charges 
therefor were and are similar to those provided under the 
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terms of a standard form of contract then in use, and which 
provided that said electric current may be discontinued, 
after one year from the date of commencing the service 
thereunder, upon ten (10) days notice. 

20. On or about October 10, 1929 defendant served on 
plaintiffs a written notice that the electric service would 
be discontinued unless on or before the expiration of ten 
(10) days notice the plaintiffs would sign a new contract 
containing the following provision: “The electric current 
to be furnished hereunder is for mv/our own use and not 


for resale.” 

21. Plaintiffs refused to contract with the defendant for 
electric current under its said new or revised form of con¬ 
tract, which contained a provision designed to prevent sub¬ 
metering, in accordance with the rules and regulations of 
the defendant, approved by the Public Utilities Commis¬ 
sion, in its Order, number 737, effective January 1, 1929, 
and defendant threatened to discontinue the service of 
electric current or energy to the plaintiffs whereupon 
97 plaintiffs filed the Bill herein to restrain defendant 
from said action. 


As Conclusions of Law. 

1. The Public Utilities Commission of the District of 
Columbia, under the provisions of Section 8 of the Act of 
Congress, approved March 4, 1913, and the amendments 
thereto, has, unquestionably, the power and it is its duty, 
to fix rates of the defendant that are reasonable, based on 
the purpose for which the service is purchased, and to ap¬ 
prove the terms and conditions under which it is sold by 
the defendant. 

2. The Order, of the Public Utilities Commission of the 
District of Columbia, No. 737, dated December 31, 1928, 
approving the Schedule of Rates of the defendant for the 
vear 1929, and also the rule of the defendant contained in 

j said Schedule of Rates, reading as follows: 

“1. The Consumer agrees not to use the current for any 
purpose or for any additional equipment other than that 
provided for in this contract without first having notified 
the Company in writing and having received the Com- 
i pany’s consent thereto. It is expressly understood and 
\ agreed that electric service furnished to the Consumer shall 

1 

| 
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be for his (her or their) own use and may not be rbmetered 
(or submetered) by the Consumer for the purpose of sell¬ 
ing* electric service to another or others.’’ 

was lawfully made and is valid and the foregoing rule 
contained therein is lawful, just, reasonable and non- 
discriminatory. 

3. The Order, of the Public Utilities Commission of the 
District of Columbia, No. 748, dated February 28, 1929, 
dealing with the practice of sub-metering electric current 
or energy in the District of Columbia, was lawfully made 
and is valid. 

4. The said rule or regulation of the defendant designed 

to prevent sub-metering and which limits the pur- 
98 chase of electric current or energy to the customer’s 
own use under the schedule of rates under jwhich it 


is purchased is lawful, just, reasonable, and non-discrimina¬ 
tor v. 


f). To permit anv device wherebv electric current is not 
* * * 

sold bv the defendant to the ultimate consumer jat rates 
which are under governmental regulation and just and 
reasonable but does permit electric current to be Sold to a 
middleman at rates which may or may not appljp to the 
ultimate consumer will affect the net revenue of the de¬ 
fendant and be against the public interest and good public/ 
policy. n— 

6. The rule of the defendant complained of by tl)ie plain¬ 
tiffs which requires the plaintiffs or consumer to agree that 
the electric current or energy purchased from the! defend¬ 
ant is for his* own use and not to be remetered fo| sale to 
others does not deprive anyone of service, but mefelv pre¬ 


scribes the terms and conditions under which he jnay get 


the service required for his own use. 

7. There is no discrimination by the defendant in selling 
its electric current or energy to one who rents electrically 
serviced space and refusing to sell electric current or 
energy to one who intends to sell the same to his tenants on 
a measured or unmeasured basis. 

8. The enforcement bv the defendant of its said rule 
designed to prevent sub-metering will not deprive the 
plaintiffs of any of their property, or violate any of their 
rights, privileges or immunities as guaranteed to them by 
the Constitution of the United States, or as provided by 
law. 
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9. Defendant is entitled to discontinue its electric current 
and service to the plaintiffs unless said plaintiffs will sub¬ 
mit and agree to the said electric current or energy being 

furnished and sold to them in accordance with the 

99 terms of the defendant power company’s contracts, 
and at rates lawfully prescribed by the Public Utili¬ 
ties Commission and in accordance with the lawful rules 
and regulations of the defendant as filed with and approved 
by the Public Utilities Commission of the District of 
Columbia. 

10. The defendant power company is entitled to dis¬ 
continue its electric current and service to the plaintiffs 
unless said plaintiffs will agree— 

That electric service furnished to the plaintiffs shall be 
for their own use and is not to be remetered or submetered 
by the plaintiffs for the purpose of selling said electric 
service to another or others. 

11. There is no jurisdiction in this Court to grant the 
relief prayed for by the plaintiffs in their bill filed herein. 

12. The plaintiffs’ bill filed herein should be dismissed 
for want of Equity. 

13. The defendant should not be restrained from en¬ 
forcing its said rule approved by the Public Utilities Com¬ 
mission by its Order No. 737, and the Bill of Complaint 
should be dismissed. 

Bv the Court: 

F. D. LETTS, 

Justice . 

Exceptions to Findings of Fact and Conclusions of Law . 

Filed December 21, 1931. 
#*##### 

Come now the attorneys of record for the plaintiffs and 
except to the following ])aragraphs of the Findings of 
Fact: 

Paragraphs eight (8), nine (9), ten (10), eleven (11), 
twelve (12), fifteen (15), seventeen (17), and twenty- 
one (21). 

100 And also to each and everv conclusion of law. 

MASON, SPALDING & McATEE, 
By GUY MASON, 

Attorneys for Plaintiffs. 
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The plaintiffs, by their attorneys of record, note an ex¬ 
ception to paragraphs eight (8), nine (9), ten (10), eleven 
(11), twelve (12), fifteen (15), seventeen (17), and twenty- 
one (21) of the Findings of Fact, and, also, to ^ach and 
every of the conclusions of law. 

F. D. LETTS, 

Justice, 

Decree Dismissing Bill, j 

Filed December 23, 1931. 

*##*••• 

This cause coming on to be heard upon bill ancj answers 
of the defendant and the interveners, the agreed statement 
of facts, the evidence introduced, the arguments o|f counsel 
and the briefs filed in support thereof, and the s^me hav¬ 
ing been maturely considered by the court, it is ^his 23rd 
day of December, 1931, 

Adjudged, ordered and decreed that the bill of complaint 
filed herein be and the same hereby is dismissed. | 

F. D. LETTS, 

Justice. 

From the above Order the plaintiffs in open C^urt note 
an appeal to the Court of Appeals of the District of Co¬ 
lumbia, and the bond for costs is fixed at $100.00 cash, or 
$200.00 bond. i 

F. D. LETTS, 

Justice. 

No objection as to form. 

GUY MASON, | 

Attorney for Plaintiffs. 

101 Memorandum. 

January 15, 1932.—$100 deposited by Mason for plain¬ 
tiffs in lieu of bond on appeal. 


6—5661a 
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Order Granting Extension of Time for Filing Statement 

of Evidence. 

Filed January 18, 1932. 

* * # * # # * 


It is this 18" day of January, 1932 ordered that the 
time within which plaintiff may file a statement of the evi¬ 
dence is hereby extended to February 9, 1932, for cause 
shown. 

F. D. LETTS, 

Justice. 

Xo objection. 

S. R. BOWEN, 

E. D. D., 

Attorney for Potomac Electric 
Power Company. 

WM. A. ROBERTS, 

E. I). D., 

Attorney for Public Utilities Com?nission. 
RICHMOND B. KEECH, 

E. D. D., 

People’s Counsel. 

Stipulation for Supersedeas. 

Filed January 21, 1932. 


It is hereby stipulated by and between the parties in the 
above entitled cause by their respective counsel of record 
that upon the giving of the bond for costs as provided by 
the Decree herein and the perfection and prosecution of 
an appeal to the Court of Appeals of the District of Co¬ 
lumbia, the same shall operate as a supersedeas, with the 
distinct understanding, however, that upon the affirmance 
of the said Decree of the Supreme Court of the District of 
Columbia or the failure to perfect and prosecute said ap¬ 
peal according to law, the said plaintiff will assume 
102 and promptly pay over to said defendant Potomac 
Electric Power Company all damages which may be 
found due after appropriate legal action arising out of or 
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resulting- from the practice of sub-metering or! the pur¬ 
chase from the defendant and the resale by plaintiff of 
electricity. 

MASON, SPALDING & McATEE, 

Bv GUY MASON, 

- 7 I 

Attorneys for Plaintiffs. 

S. R. BOWEN, 

E D D 

JNO. S. BARBOUR, j 

E. D. D., 

7 i 

Attorneys for Defendant 
Potomac Electric Pofver Co. 
W. W. BRIDE, 

W. A. R., 

WILLIAM A. ROBERTS, 

Attorneys for Pub. Util. \ Comm. 
RICHMOND B. KEECH, 

People 7 s Counsel. 

i 

Order Granting Extension of Time for Filing Statement 

of Evidence. 

I 

Filed February 6, 1932. 


* 


It is this 6th day of February, 1932 ordered that the 
time within which plaintiff may file a statement of the evi¬ 
dence is hereby extended to March 4, 1932, for cai^se shown. 

F. D. LETTS, 

Justice. 

No objection. 

S. R. BOWEN, 

JNO. S. BARBOUR, 

E. D. D., 

Attorneys for Potomac Electric 
Power Company. 

WM. A. ROBERTS, 

E. D. D., 

7 • • • • | 

Attorney for Public Utilities Commission. 

RICHMOND B. KEECH, 

E. D. D., 

People 7 s Counsel. 
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Assignment of Errors. 
Filed March 4, 1932. 




# * * # 


Come now the plaintiffs, Myron P. Lewis, et al., Appel¬ 
lants, and for assignment of errors sav that the Court 
erred: 

1. in admitting in evidence paragraphs 4, 6, 7, 8, 9, 10, 
11, 12, 15 and 1(3 of the Stipulation of Facts bearing date 
April 23, 1931 and tiled herein May 11, 1931. 

2. In admitting in evidence Defendant’s Exhibit No. 1, 
being Kate Schedules for Electric Service in the District of 
Columbia of the Potomac Electric Power Company, revised 
to January 1, 1928. 

3. In admitting in evidence Defendant’s Exhibit No. 2, 
being Kate Schedules for Electric Service in the District of 
Columbia of the Potomac Electric Power Company, re¬ 
vised to January 1, 1929. 

4. In admitting in evidence Defendant’s Exhibit No. 5, 
being Order No. 737 of the Public Utilities Commission of 
the District of Columbia, as amended by Order No. 750. 

5. In admitting in evidence Defendant’s Exhibit No. 
6, being Order No. 748 of the Public Utilities Commission of 
the District of Columbia. 

6. In linding as facts the matters set forth in paragraphs 
8, 9, 10, 11, 12, 15, 17 and 21 of the Findings of Fact filed 
herein December 21, 1931. 

7. In holding that the Public Utilities Commission of the 
District of Columbia, under the provisions of Section 8 of 
the Act of Congress, approved March 4, 1913, and the 
amendments thereto, has, unquestionably, the power and it 
is its duty, to fix rates of the defendant that are reasonable, 

based on the purpose for which the service is pur- 
104 chased, and to approve the terms and conditions 
under which it is sold by the defendant. 

8. In holding that the Order, of the Public Utilities Com¬ 
mission of the District of Columbia, No. 737, dated De¬ 
cember 31, 1928, approving the Schedule of Rates of the de¬ 
fendant for the year 1929, and also the rule of the defend¬ 
ant contained in said Schedule of Rates, reading as fol¬ 
lows : 
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“1. The Consumer agrees not to use the current for any 
purpose or for any additional equipment other ihan that 
provided for in this contract without first having notified 
the Company in writing and having received (he Com¬ 
pany’s consent thereto. It is expressly understood and 
agreed that electric service furnished to the Consumer shall 
he for his (her or their) own use and may not be ijemetered 
(or submetered) by the Consumer for the purpose of sell¬ 
ing electric service to another or others.” 


was lawfully made and is valid and the foregoingjrule con¬ 
tained therein is lawful, just, reasonable and nontdiscrimi- 


natorv. 

9. in holding that the Order, of the Public Utilities Com¬ 
mission of the District of Columbia, No. 748, dated Febru¬ 
ary 28, 1929, dealing with the practice of sub-metering elec¬ 
tric current or energy in the District of Columbia, was law¬ 
fully made and is valid. 

10. In holding that the said rule or regulation qf the de¬ 
fendant designed to prevent sub-metering and which limits 
the purchase of electric current or energy to the customer’s 
own use under the schedule of rates under which jit is pur¬ 
chased is lawful, just, reasonable, and non-discrijninatory. 

11. In holding that to permit any device whereby electric 

current is not sold bv the defendant to the ultimate con- 

" 1 

snmer at rates which are under governmental ifegulation 
and just and reasonable but does permit electric Current to 
be sold to a middleman at rates which may or maly not ap¬ 
ply to the ultimate consumer will affect the net revenue of 
the defendant and be against the public interest and good 
public policy. 

105 12. In holding that the rule of the defendant com¬ 

plained of by the plaintiffs which requires the plain¬ 
tiffs or consumer to agree that the electric current or 
energy purchased from the defendant is for hi^ own use 
and not to be remetered for sale to others does ndt deprive 
anyone of service, but merely prescribes the terms and con¬ 
ditions under which he may get the service required for his 


own use. 

13. In holding that there is no discrimination lj)y the de¬ 
fendant in selling its electric current or energy to one who 
rents electrically serviced space and refusing to sell electric 
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current or energy to one who intends to sell the same to 
his tenants on a measured or unmeasured basis. 

14. In holding that the enforcement by the defendant of 
its said rule designed to prevent sub-metering will not de¬ 
prive the plaintiffs of any of their property, or violate any 
of their rights, privileges or immunities as guaranteed to 
them by the Constitution of the United States, or as pro¬ 
vided bv law. 

15. In holding that defendant is entitled to discontinue 
its electric current and service to the plaintiffs unless said 
plaintiffs will submit and agree to the said electric current 
or energy being furnished and sold to them in accordance 
with the terms of 1 the defendant power company’s con¬ 
tracts, and at rates lawfully prescribed by the Public Utili¬ 
ties Commission and in accordance with the lawful rules 
and regulations of the defendant as filed with and approved 
by the Public Utilities Commission of the District of Colum¬ 
bia. 

16. In holding that the defendant power company is en¬ 
titled to discontinue its electric current and service to the 
plaintiffs unless said plaintiffs will agree that electric serv¬ 
ice furnished to the plaintiffs shall be for their own use and 
is not to be remetered or sub-metered by the plaintiffs for 
the purpose of selling said electric service to another or 

others. 

106 17. In holding that there is no jurisdiction in this 

Court to grant the relief prayed for by the plaintiffs 
in their bill filed herein. 

18. In holding that the plaintiffs’ bill filed herein should 
be dismissed for want of equity. 

19. In holding that the defendant should not be restrained 
from enforcing its said rule approved by the Public Utili¬ 
ties Commission by its Order No. 737, and the Bill of Com¬ 
plaint should be dismissed. 

20. In refusing to hold that the Public Utilities Commis¬ 
sion of the District of Columbia has no jurisdiction or 
power under Section 8, par. 1 of the Act of Congress ap¬ 
proved March 4,1913, creating the Public Utilities Commis¬ 
sion of the District of Columbia and prescribing its powers 
and jurisdiction, (37 Stat. 974), to approve a form of con¬ 
tract which permits the defendant, Potomac Electric Power 
Company, to require plaintiffs to agree, as a condition to 
receiving electricity, that plaintiffs will not transmit on or 
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through their own private building, mentioned in the bill 
of complaint, electricity so purchased, for the use jof tenants 
of their said building under private contracts with them for 
the re-sale of such electricity to such tenants upin a meas¬ 
ured basis. 

21. In refusing to hold that the defendant, Potomac Elec¬ 
tric Power Company, may not lawfully require plaintiffs to 
agree as a condition of receiving electricity frorri it, not to 
transmit the same on or through their own private building, 
mentioned in the bill of complaint, for the use of tenants of 
said building under private contracts with thejn for the 
resale of such electricity by plaintiffs to such tenants upon 
a measured basis. 


22. In refusing to hold that the enforcement 
fendant, Potomac Electric Power Compal 


)v the de- 
nv, of its 


107 said rule, designed to prevent sub-metering, will 
deprive the plaintiffs of their property, and violate 
their rights, privileges or immunities as guaranteed to them 
by the Constitution of the United States, and as provided 
bv law. 

In refusing to hold that the defendant is not entitled 


9Q 


to discontinue its electric current and service to the plain¬ 
tiffs unless they will submit and agree to enter iinto a con¬ 
tract upon the condition that none of the electiiic current 
to be received bv them thereunder will be re-sold to their 
tenants. 

24. In refusing to hold that the Court has full power and 
jurisdiction to grant the relief prayed for by the: plaintiffs 
in their bill tiled herein. 

25. In refusing to hold that the defendant should be re- 
strained from enforcing its said rule to prevent I the plain¬ 
tiffs from transmitting electric current purchase^ from the 
defendant to the tenants of their own building tinder pri¬ 
vate contracts for the resale thereof to them upefn a meas¬ 
ured basis. 

26. In refusing to enter a decree granting 
prayed for by the plaintiffs in their bill of complaint fled 
herein. 

27. In entering the decree, bearing date December 23, 
1931, dismissing plaintiffs’ bill of complaint. 

MASON, SPALDING & McATEE, 
(S.) By GUY MASON, j 

Attorneys for Plaintiffs. 


the relief 
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Service of a copy of the foregoing assignment of 
108 errors acknowledged this 4th dav of March, 1932. 

S. R. BOWEN, 

E. D. D., 

JOHN S. BARBOUR, 

E. I). 0., 

Attomens for Defendant 
Potomac Electric Power Company. 
WILLIAM W. BRIDE, 

WILLIAM A. ROBERTS, 

Attorneys for Public Utilities Com - 
i mission of the District of Columbia. 
RICHMOND B. KERCH, 

People's Counsel of the District of Columbia. 

Memoranda. 


March 4, 1932.—Statement of Evidence (duplicate) and 
notice filed. 

April 7, 1932.—Statement of Evidence signed in duplicate 
filed. 

Designation of Record. 

Filed Februarv 2, 1932. 


* 




The Clerk will please prepare a transcript of the record 
in the above-entitled cause for the Court of Appeals and 
include therein the following: 

1. Bill of complaint and exhibits. 

2. Motion to dismiss of defendant. 

3. Memorandum opinion of Justice Stafford. 

4. Order of Justice Stafford overruling motion to dis¬ 
miss. 

5. Answer and exhibits of defendant. 

6. Motion for leave to intervene of Public Utilities Com¬ 

missioners. 

109 7. Motion to strike defendant’s answer. 

8. Order granting leave to Richmond B. Keech, 
People’s Counsel, to appear and intervene. 

9. Order granting leave to Public Utilities Commis¬ 
sioners to intervene and making them parties defendant. 
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10. Order to strike parts of defendant's answer and 
notation of exception. 

11. Answer, exhibits and motion to dismiss of People’s 
Counsel. 

12. Stipulation filed July 23, 1930. 

13. Stipulation of facts filed May 11, 1931. j 

14. Findings of fact and conclusions of law pf Justice 
Letts. 

15. Exceptions of plaintiffs to findings of fact and con¬ 
clusions of law. 

16. Decree dismissing bill and appeal noted. 

17. Memorandum of cash deposit in lieu of apbeal bond. 

18. Order granting extension of time for filjng state¬ 
ment of evidence. 

19. Stipulation for supersedeas. 

20. Assignment of errors. 

21. Statement of evidence. 

22. This designation. 

MASON, SPALDING & M ; cj 
(S.) By GUY MASON, 

Attorneys for Plaintiffs, Appellants. 

Service of a copy of above designation acknowledged this 
2nd dav of Februarv, 1932. 

S. R. BOWEN, 

E. D. D., 

JNO. S. BARBOUR, i 
E. D. D., I 

Attorneys for Defendant 
Potomac Electric Power Company. 
WILLIAM W. BRIDE, 
WILLIAM A. ROBERTS, 

W i 

Attorneys for Public Utilities Commission. 
RICHMOND B. KEECH, 

People’s Counsel. 

110 Supreme Court of the District of Columbia. 


ATEE, 


United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreihe Court 
of the District of Columbia, hereby certify the foregoing 
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pages numbered from 1 to 109, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is made part of 
this transcript, in cause No. 50417 in Equity, wherein 
Myron P. Lewis, et ah, etc. are Plaintiffs and The Potomac 
Electric Power Company, a Corporation, is Defendant, as 
the same remains upon the files and of record in said Court. 

In testimonv whereof I hereunto subscribe mv name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 22nd day of April, 1932. 

[Seal Supreme Court of the District of Columbia. 1 

FRANK E. CUNNINGHAM, 

Clerk , 

By CHAS. B. COFLIN, 

Ass’t Clerk. 


Ill In the Supreme Court of the District of Columbia, 

Holding an Equity Court. 

Equity. No. 50417. 

Myron P. Lewis, Robert A. Nordblom, and Fred D. Jordan, 
as They Are Trustees for the Time Being under a Decla¬ 
ration of Trust Dated the 17th Day of January, 1924, 80 
Broad Street, Boston, Massachusetts, Plaintiffs, 


v. 

Potomac Electric Power Company, a Corporation, De¬ 
fendant; Public Utilities Commission of the District of 
Columbia and Richmond B. Keech, People’s Counsel of 
the District of Columbia, Interveners. 

Statement of Evidence. 

Be it remembered, that upon the hearing of the above- 
entitled cause before Mr. Justice Letts, sitting in Equity, 
the same was heard by the Court upon an agreed “stipula¬ 
tion of facts” entered into by and on behalf of the several 
parties hereto and which is made a part of this record. 
The said stipulation reserving, however, to all of the par¬ 
ties the right of objection and exception, at any hearing of 
this cause, to the relevancy, materiality or competency of 
any of said facts under the issues involved in this suit and 
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the right to offer other and further evidence material to the 
issues herein. 

The plaintiffs on their behalf, without objection of the 
defendant and interveners, relied upon and established the 
facts relative to the identity, citizenship, residence, cor¬ 
porate existence, place of business and capacity to sue 
and be sued of the respective parties as alleged inj the bill 
of complaint and the facts as stated in paragraphs num¬ 
bered two (2), three (3), five (5), thirteen (13) ajid four¬ 
teen (14) of the said stipulation. 

The defendants on their behalf, over thje objec- 
112 tions and exceptions of the plaintiffs as stated be¬ 
low, relied upon and established the facts as Stated in 
paragraphs numbered four (4), six (6), eight (8), hine (9), 
ten (10), eleven (11), twelve (12), fifteen (15) and sixteen 
(16) of said stipulation and the plaintiffs objected to their 
introduction for the reason that the facts therein stated 
were irrelevant. 

The following letters between plaintiffs and defendant 
were also introduced which established the facts therein 
stated: 

Under date of October 4, 1929, defendant addressed a 
letter to plaintiffs notifying them that electric service to 
plaintiffs’ building would cease unless plaintiffs jentered 
into a new contract. (See Exhibit A to plaintiffs;’ bill of 
complaint.) 

Plaintiffs replied thereto by letter dated October!?, 1929, 
requesting a form of the proposed contract. (See [Exhibit 
B to plaintiffs’ bill of complaint.) i 

Under date of October 9, 1929, the defendant forwarded 
plaintiffs a copy of the proposed form of new contract, or 
application for electric service under Schedule “Ef’ which 
was the schedule under which plaintiffs were then receiving 
electric service. (See Exhibits C and D to plaintiffs’ bill 
of complaint.) 

In response thereto plaintiffs signed the proposed form 
of contract making certain modifications therein and re¬ 
turned the same to defendant with a letter of transmittal, 
dated October 12, 1929, in which the modifications and 
plaintiffs’ position in the matter were explained (See 
Exhibit E to plaintiffs’ bill of complaint.) 

Defendant by letter dated October 14, 1929, refused to 
accept the contract as modified and renewed its threat to 
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discontinue electric service to plaintiffs. (See Exhibit F 
to plaintiffs’ bill of complaint.) 

The defendant arid interveners in accordance with para¬ 
graph 7 of the stimulation introduced on their behalf six 
exhibits as follows: 

113 Exhibit No. 1 was a true copy of a printed 
pamphlet entitled “Rate Schedules for Electric Serv¬ 
ice in the District of Columbia” promulgated by the defend¬ 
ant, Potomac Electric Power Company, as revised to 
Januarv 1, 1928, and was substantiallv the same as Ex- 
hibits 2 and 5 except it did not contain the sentence— 

“It is expressly 1 understood and agreed that electric 
service furnished to the consumer shall be for his (her or 
their) own use and may not be remetered (or submetered) 
by the consumer for the purpose of selling electric service 
to another or others,” 


as shown in paragraph 1 of the “General Terms and Con¬ 


ditions” in exhibits 2 and 5. 


Also the rates for electric 


service in exhibit 1 were somewhat higher than those shown 
in exhibits 2 and 5. Plaintiffs objected to the introduction 
of exhibit No. 1 for the reason that the facts contained 


therein were irrelevant 


Exhibit No. 2 was a true copy of a printed pamphlet en¬ 
titled “Rate Schedules for Electric Service in the District 


of Columbia” promulgated by the defendant, Potomac 
Electric Power Company, as revised to January 1 , 1929, 
and was substantially the same in every particular as Ex¬ 
hibit 5. Plaintiffs objected to the introduction of exhibit 2 
for the reason that the facts contained therein were 


irrelevant. 


Exhibit No. 3 was a true copy of the general form of 
contract of the defendant, Potomac Electric Power Com¬ 
pany, in use for the calendar year 1928, the front of which 
is the only part material to the issues involved herein and 
is as follows: 


A. Residential—General Rate. 

Print Name here:-. 

Deposit: $-. 


Potomac Electric Power Co., 

Washington, D. C.: 

You are hereby authorized and requested to 
114 furnish electric service to my residence at-for 
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a period of one year, beginning with-, -|-, or as 

soon thereafter as possible, and thereafter until teii days’ 
notice in writing is given to discontinue the electric service. 


Charges for said electric service to be in accordance with 

your Schedule A (and Rider-) and the furnishing of the 

service to be subject to your General Terms and Condi¬ 
tions and Rules and Regulations, all as filed with the proper 
authorities. 

Sign here:-l, 


Mail address if other than above:-. 

Date:-, -. 

Application received by 

• 

Accepted. 

POTOMAC ELECTRIC POWER CO., | 

By-, I 

Manager Commercial Dept. 

Exhibit No. 4 was a true copy of the general forrri of con¬ 
tract of the defendant, Potomac Electric Power Company, 
in use for the calendar vear 1929, the front of which is the 
only part material to the issues involved herein aid is as 
follows: | 

A. Residential—General Rate. 

Print Name here:-. 

Deposit: $-. 

Potomac Electric Power Co., 

Washington, D. C.: 

You are hereby authorized and requested to furnish 

electric service to premises-for a period 

115 of one year, beginning with-,-, or as soon 

thereafter as possible, and thereafter until t(^n days’ 
notice in writing is given to discontinue the electricj service. 

The furnishing of the service and the charges therefor 
to be in accordance with your Rules and Regulations and 
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General Terms and Conditions and Schedule A (Rider 

-), all as filed with the proper authorities. 

The electric current to be furnished hereunder is for 
mv/our own use and not for re-sale. 

Sign here: —-, 


Mail address if other than above: 
Date:-,-. 

Application received by 


Accepted. 

POTOMAC ELECTRIC POWER CO., 

By-, 

Manager Commercial Dept. 

Exhibit Xo. 5 was a true copy of the Public Utilities 
Commission’s Order Xo. 737 with amendment, Order No. 
750, and was introduced over the objection and exception 
of the plaintiffs their objection being that such order or 
orders were irrelevant and immaterial. Exhibit 5 was the 
same as Exhibit B to the Answer of People’s Counsel 
which is already a part of this record. 

Exhibit Xo. 6 was a true copy of the Public Utilities 
Commission's Order Xo. 748 and was introduced over the 
objection and exception of the plaintiffs, their objections 
being that such order was irrelevant and immaterial, and 
incompetent to prove the truth of statements contained 
therein. Exhibit 6 was the same as Exhibit B to defend¬ 
ant’s answer to bill of complaint which is already a part 
of this record. 

Be it further remembered that the foregoing contains the 
substance of all of the evidence given on the hearing 
116 of this cause, and each of the exceptions stated to 
have been taken by counsel were so taken and were 
dulv allowed and noted bv the Court, and this statement of 
evidence is approved and ordered to be made of record in 
the above-entitled cause this 7th day of April, 1932. 

By the Court: 

F. D. LETTS, 

Justice. 
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No objections on behalf of Defendant and Interveners. 

S. R. BOWEN. 

E. D. D. j 

Endorsed on cover: District of Columbia Suprejne Court. 
No. 5661. Myron P. Lewis, Robert A. Nordblom, and 
Fred D. Jordan, etc., appellants, vs. Potomad Electric 
Power Company, a corporation; Mason M. Patrick, Har- 
leigli II. Hartman, et al. Court of Appeals, district of 
Columbia. Filed Apr. 26, 1932. Henry W. Hodges, Clerk. 
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Court of Appeals of the District of Columbia 

No. 5662. | 

Joseph J. Moebs, Appellant, 
vs. 

Potomac Electric Power Company, a Corporation; Mason 
M. Patrick, Harleigh H. Hartman, et al. 

a Supreme Court of the District of Columbia. 

Equity. No. 50423. 

Joseph J. Moebs, Plaintiff, 
vs. 

Potomac Electric Power Company, a Corporation, 

Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the follow¬ 
ing papers were filed and proceedings had in tjie above- 
entitled cause, to wit: 

1 Bill of Complaint. 

Filed October 25, 1929. 

In the Supreme Court of the District of Columbia, Holding 

Equity Court. 

Equity. No. 50423. 

Joseph J. Moebs, Plaintiff, 
vs. 

Potomac Electric Power Company, a Corporation, 

Defendant. 

! 

To the Honorable Justice of the Supreme Court of the 
District of Columbia, sitting in equity: 

The plaintiff, Joseph J. Moebs, respectfully represents 
as follows: 

1—5662 a 
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1. Plaintiff, Joseph J. Moebs, is a citizen of the United 
States, resident of the District of Columbia, and files this 
suit in his own right. 

2. Defendant, Potomac Electric Power Company, is a 
body corporate doing business in the District of Columbia. 

3. Defendant is a public utility corporation created by 
an act of the Congress of the United States, bv virtue of 
which it was granted and for a long time past has exercised 
and enjoyed, and is now exercising and enjoying, certain 
valuable and exclusive franchises and privileges in the Dis¬ 
trict of Columbia in the generation of electric current for 
public consumption and in the sale and distribution thereof 
to the public. 

4. Plaintiff is the owner of a building located at 1332 Con¬ 
necticut Avenue, Northwest, in the City of Washington, in 
said District, known as the Dupont Circle Building, which 

said building was erected by plaintiff in or about the 
2 year 192G and has ever since been owned by plaintiff 
and bv him rented as stores. Said building contains 
twenty (20) stores most of which are leased to tenants 
under contracts lawfully made by and between said tenants 
and plaintiff. 

5. Said building is fully equipped with necessary wires, 
conduits, panel boards, outlets, fixtures and other necessary 
equipment, to receive electric current from the defendant 
both for the general uses of said building and for distribu¬ 
tion by plaintiff to the tenants thereof, and the entire cost 
of said equipment and the installation thereof, including 
the meters installed by plaintiff and hereinafter mentioned, 
amounting approximately to the sum of Eighty-five hun¬ 
dred ($8500.00) Dollars, was defrayed exclusively by plain¬ 
tiff. The said electrical equipment and the installation 
thereof were duly inspected and approved by the public 
authorities of said District of Columbia as to its adequacy 
and safety, and ever since the completion of said building 
the electric current consumed therein has been furnished 
by defendant to plaintiff, under contract between them, 
and paid for by plaintiff at the usual and lawful rate of 
said defendant for the amount of current consumed. 

6. For many years prior to the erection of plaintiff's 
aforesaid building manv owners of buildings in the District 
of Columbia in which apartments or space were let to ten¬ 
ants, have resold electric current purchased from defend- 
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ant to the tenants of their buildings, and such practice still 
continues; and during the same period a considerable num¬ 
ber of building owners have themselves generated the 
requisite electric current for their buildings, including suf¬ 
ficient current for distribution to and the use of the tenants 
thereof. In many instances during the past fifteen or 
more years owners of buildings purchasing current 

3 from the defendant have resold such current to the 
tenants thereof upon unmeasured basis by making a 

flat or general charge therefor and including the same in 
the amount of the rent agreed to be paid by the tenants; 
and in many other instances during the same period owners 
purchasing current from the defendant have rehold such 
current to the tenants of their respective buildinis upon a 
measured basis through separate meters installed, main¬ 
tained and serviced by and at the expense of suon owners. 
Likewise, owners who have heretofore generate^, during 
aforesaid period, and owners who are now generating their 
own current for their respective buildings have sbld a por¬ 
tion of the current so generated to their respective tenants, 
sometimes upon an unmeasured basis in the manner afore¬ 
said and sometimes upon a measured basis through sepa¬ 
rate meters as aforesaid. 

7. The several practices of owners purchasing current 
from defendant set forth in the immediately preceding 
paragraph were well known to and approved bf the de¬ 
fendant during all of the period heretofore mentioned until 
within the past few months, and in a number of instances 
during said period owners have discontinued the resale of 
electric current to their tenants upon an unmeasujred basis 
and installed separate meters for the purpose of reselling 
to their tenants upon a measured basis at the suggestion 
or instance of the defendant, its agents and employees; and 
in some instances owners who had theretofore (been pri¬ 
vately generating current for their buildings and lor resale 
upon a measured or unmeasured basis to the tenants 
thereof, at the suggestion or instance of defendant, its 
agents and employees, discontinued such private genera¬ 
tion, installed separate meters for measuring current to 
each of their tenants, and contracted for and [received, 
through a master meter installed by defendant in 

4 such buildings, electric current supplied b^ defend¬ 
ant for use of such owners and their tenants. 
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8. In the year 1926, which was during the period men¬ 
tioned in the two paragraphs immediately preceding, plain¬ 
tiff with full knowledge and cooperation of defendant and 
at its request and suggestion, installed the separate meters 
hereinbefore mentioned for measuring the current con¬ 
sumed by each tenant, and ever since that time plaintiff's 
said tenants have, under contracts entered into by each of 
them with plaintiff, paid plaintiff for the quantity of cur¬ 
rent which each actually consumed, at the same rates ap¬ 
proved by the Public Utilities Commission of the District 
of Columbia for charges of the defendant for a like amount 
of current. In connection with the measured resale to his 
tenants plaintiff, at his own expense has ever since serv¬ 
iced and read said meters and billed and collected from his 
tenants for the amoiint of current consumed bv each. The 
net profits which plaintiff has derived from such resale to 
his tenants represent but a very small return to him for 
the capital investment in the electrical equipment aforesaid. 

9. The contract under which defendant has furnished 
electric current to plaintiff’s said building, since the com¬ 
pletion thereof, was entered into on, to wit, July 23rd, A. D. 
1926; he believes and therefore avers said contract to be 
in the usual form used by the defendant at the time plain¬ 
tiff’s said contract was made and that it provided for like 
service and like rates as all other contracts made by defend¬ 
ant with owners of buildings of similar size and character 
and devoted to similar uses. 

10. On, to wit, October 10, 1929, plaintiff received by 
registered mail from the defendant a written communica¬ 
tion, dated October 9, 1929, advising plaintiff that 

5 pursuant to the provisions of the aforesaid contract 
between plaintiff and defendant of July 23, 1926, the 
furnishing of electric service thereunder to plaintiff at his 
aforesaid building would cease on and after ten days from 
the receipt thereof by plaintiff, and further advising plain¬ 
tiff that if he desired such electric service continued it 
would be necessarv for him to enter into a new contract 
with defendant “in accordance with the rules and regula¬ 
tions of the company approved by the Public Utilities Com¬ 
mission in its Order #737 effective January 1, 1929.” 
Copy of said communication is hereto attached marked 
“Exhibit A” and prayed to be read and taken as a part 
hereof. On the day following the receipt of defendant’s 
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said letter, to wit, on October 11, 1929 and in response 
thereto, plaintiff in writing requested defendant to send 
him the form of the new contract which defendant pro¬ 
posed; and the reason for desiring a new contract. Copy 
of said writing is hereto attached marked “Exhibit B” 
and prayed to be read and taken as part thereof. In re¬ 
sponse to plaintiff’s said request plaintiff received from 
defendant a letter enclosing a printed form of application 
to the defendant for electric service and advising plaintiff 
that the “Schedule D” named in said form of application 
was the same schedule under which plaintiff is no\y receiv¬ 
ing electric service. Copy of the last mentioned letter is 
hereto attached marked “Exhibit C” and prayed to! be read 
and taken as part hereof. The form of application so en¬ 
closed contains among others the following provisions: 


(a) “The furnishing of the service and the jcharges 
therefor to be in accordance with your Rules and Regula¬ 
tions and General Terms and Conditions and Schedule D 
(Rider —), all as filed with the proper authorities.” 

(b) “The electric current to be furnished here- 


6 under is for my/our own use and not for reshle.” 


A true copy of said form of application as received by 
plaintiff is hereto attached marked “Exhibit D” and 
prayed to be, read and taken as part hereof. 

Plaintiff having observed that the later of the two pro¬ 
visions above quoted, if accepted by him, would require him 
to discontinue the resale of electric current to the!tenants 
of his aforesaid building upon a measured basis, And that 
the first of said quoted provisions might likewise affect such 
measured resale, and being unwilling to agree thereto, 
plaintiff addressed to defendant, on, to wit, October 19, 
1929 a letter of which a true copy is hereto attached marked 
“Exhibit E” and prayed to be read and taken as a part 
hereof, in which letter plaintiff returned to the defendant 
the aforesaid form of application, duly signed by ljiim, but 
modified by the addition to the two provisions above quoted 
of the words italicized in the following quotations: 

(a) “The furnishing of the service and the charges 
therefor to be in accordance with your Rules and Regula¬ 
tions and General Terms and Conditions and Schedule D 
(Rider —), all as filed with the proper authorities!, except 
as stated in my accompanying letter. 77 
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(b) “The electric current to be furnished hereunder is 
for my/our own use and not for resale to others than the 
tenants of my said building.” 

And in the letter last aforesaid returning to defendant his 
said signed application plaintiff advised the defendant as 
follows : 

“I am unwilling to enter into any agreement with your 
company which would prevent me from continuing my 
present practice of reselling electric current to the tenants 
of my said building upon a measured basis, as I am ad¬ 
vised by my counsel that such practice is entirely proper 
and legal, and therefore any provision of your Rules, Regu¬ 
lations, General Terms, Conditions, Schedules or Riders 
which would prevent me from continuing said practice is to 
be understood as forming no part of my said application.’’ 

7 11. In response to plaintiff’s last named letter en¬ 

closing his said signed application, defendant, on, 
to wit, October 21, 1929, addresed a letter to plaintiff, which 
was received by plaintiff on October 22, 1929, a true copy 
of which is hereto attached marked “Exhibit F” and 
prayed to be read and taken as a part hereof, in which 
said letter defendant advised plaintiff that it would not 
accept plaintiff’s aforesaid application for electric service 
because of the modifications made by plaintiff, as afore¬ 
said, in the form furnished by defendant, and further no¬ 
tifying plaintiff that if he desired to have the electric serv¬ 
ice continued he would be required to sign the contract 
submitted by the defendant on October 19, 1929, a copy of 
said letter is attached hereto and marked “Exhibit F” and 
prayed to be read and taken as a part hereof. 

12. Plaintiff savs that the aforesaid exclusive franchises 
and privileges exercised and enjoyed by defendant as a 
public utility corporation carry with them certain recip¬ 
rocal duties to the public in the District of Columbia, among 
which is the duty to furnish to all residents similarly situ¬ 
ated electric service of like character and at like rates, 
and plaintiff is therefore advised that defendant cannot 
lawfully require of plaintiff, or of any other resident of 
said District, as a condition to furnishing its electric serv¬ 
ice, that he agree to a restriction upon his lawful right to 
make any lawful use he may desire of the current pur- 
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chased from defendant; and plaintiff is advised by coun¬ 
sel, and upon such advice says, that the resale by owners 
of buildings in the District of Columbia of current pur¬ 
chased bv such owners from the defendant to their own 
tenants is entirely proper and violates no law nor any 
lawful rule or regulation of the defendant and ^hat any 
rule or regulation of said defendant which may un- 

8 dertake to deprive plaintiff, and others, of his or 
their lawful right aforesaid is wholly void and of 

no effect. 

13. Plaintiff is informed and believes, and therefore 
charges that it is the intention and purpose of defendant 
to immediately cut off the electric current of pl|aintiff’s 
aforesaid building and to discontinue furnishing of elec¬ 
tric service to said building, because of plaintiff’s refusal 
to surrender his lawful right aforesaid to resell current 
purchased and received from defendant to the tenants of 
plaintiff’s aforesaid building upon a measured basis; and 
plaintiff says that such action by the defendant would re¬ 
sult in great and irreparable loss to the plaintiff , in that 
many and possibly all of the tenants of said building would 
by reason of such action be forced to remove frdm said 
building and thus deprive plaintiff of the income which 
he has received and is entitled to receive from ijiis said 
property: and further in that plaintiff would be deprived 
of the income and profits which he has received and is 
entitled to receive upon his capital investment in the elec¬ 
trical equipment aforesaid through the measured resale of 
electric current to his said tenants. 

And plaintiff further says that such action by the de¬ 
fendant as is threatened, as aforesaid, would deprive him 
of the substantial and lawful right hereinbefore s^t forth 
respecting the use and enjoyment of his private property 
aforesaid, and of the benefit of lawful contracts made, and 
which plaintiff is entitled to make, with the tenant^ of his 
said building, and would also constitute a confiscation of 
his said property; all in violation of the rights guaranteed 
by the fifth and fourteenth amendments of the Constitu¬ 
tion of the United States, of the statutes enacted 

9 pursuant thereto, and of the fundamental principles 
of law upon which said Constitution was founded. 

Wherefore, the premises considered, plaintiff prays: 
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Pravers. 

•/ 

1. That the writ of subpoena may issue herein directed to 
the said defendant, Potomac Electric Power Company, a 
body corporate, requiring it to answer, but not under oath, 
the exigencies of this bill, an answer under oath being 
hereby expressly waived. 

2. That an injunction pendente lite may be granted herein 
restraining and enjoining the said defendant from discon¬ 
tinuing the furnishing of electric current to the plaintiff 
at the building, known as the Dupont Circle Building, here¬ 
inbefore mentioned, or from doing any act which might 
affect the continuance or character of such service, pend¬ 
ing the determination of this suit. 

3. That, after final hearing, a decree may be passed 
herein perpetually enjoining and restraining said defend¬ 
ant from discontinuing its electric service to plaintiff at 
the aforesaid building, or in any wise interfering there¬ 
with. 

4. That in the said final decree said defendant be re¬ 
quired to accept the application of plaintiff for electric 
service at the building aforesaid under its Rules and Regu¬ 
lations, as approved by the Public Utilities Commission of 
the District of Columbia, but reserving to plaintiff the 
right to resell electric current so purchased and received 
from said defendant to the tenants of his said building 
upon a measured basis. 

5. And for such other and further relief as to the 
10 Court mav seem just and proper. 

S JOSEPH J. MOEBS, 

1 Plaintiff. 

CHARLES F. DIGGS, 

Attorney for Plaintiff. 

District of Columbia : 

Joseph J. Moebs, being first duly sworn, on oath deposes 
and says that he has read the foregoing bill of complaint 
by him subscribed and knows the contents thereof, and 
that he verily believes the facts therein stated to be true. 

JOSEPH J. MOEBS. 
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Subscribed and sworn to before me this 25th diy of Oc¬ 
tober, A. D. 1929. 

[notarial seal.] W. G. BADEN, 

Notary Public in and for tjie 

District of Columbia . 

My commission expires April 24, 1934. 
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Potomac Electric Power Company, 14th & C greets 
Northwest, Washington, D. C. 

H. A. Brooks, Commercial Manager. ! 


October 9, 1929. 

Mr. Jos. J. Moebs, 

Dupont Circle Building, j 

1332 Connecticut Avenue, 

Washington, D. C. | 

Dear Sir: 

Pursuant to a provision in the contract for electric service 
between you and this company dated July 23, 1926J the fur¬ 
nishing of said electric service thereunder at premises, 
Dupont Circle Building, 1332 Connecticut Avenu^, N. W., 
will cease to you on and after ten days from the service 
hereof. 

If you desire the electric service continued at tljie afore¬ 
said premises on and after the date of expiration of this 
notice, it will be necessary for you to enter into a new con¬ 
tract with the company in accordance with the r^les and 
regulations of the company approved by the Public Utilities 
Commission in its Order #737 effective January lj, 1929. 
Very truly yours, 

POTOMAC ELECTRIC P(J)WER 
COMPANY. j 

By H. A. BROOKS, 

Commercial Manager. 


2—5662a 
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Exhibit B. 


Jos. J. Moebs, Dupont Circle Building-, Washington, 1). C. 

' October 11, 1929. 

Potomac Electric Power Co., 

14th & C Streets N. W., 

Washington, D. C. 

Gentlemen : 

Yours of the 9th instant, concerning the execution of a 
new contract for Electric Current for the Dupont Circle 
Building, received. 

You mav submit the contract referred to in vour letter 
and advise me as to your reason for desiring a new contract. 
Yours truly, 

! JOS. J. MOEBS. 

JJMrEJ. 


Exhibit C. 

Potomac Electric Power Company, 14th & C Streets 
Northwest, Washington, D. C. 

H. A. Brooks, Commercial Manager. 

October 14, 1929. 

Mr. Jos. J. Moebs, 

Dupont Circle Building, 

1332 Connecticut Avenue, 

Washington, D. C. 

Dear Sir: 

Acknowledging your letter of October lltli, I am enclos¬ 
ing herewith copy of our regular application form for 
13 electric service under Schedule “D” which is the 
schedule under which you are receiving electric 
service. 

Verv truly yours, 

" POTOMAC ELECTRIC POWER CO., 
By H. A. BROOKS, 

Commercial Manager . 


11 


POTOMAC ELECTRIC POWER COMPANY ET AL. 

Exhibit D. 

D. Commercial—General. 

Print Name here:-. 

Deposit: $—. 

Potomac Electric Power Co., 

Washington, D. C.: 

Your are hereby authorized and requested to fuifnish elec¬ 
tric service to premises-for a period of onei year, be¬ 
ginning with-,-, or as soon thereafter a$ possible, 

and thereafter until ten days’ notice in writing is given to 
discontinue the electric service. 

The furnishing of the service and the charges therefor 
to be in accordance with your Rules and Regulations and 
General Terms and Conditions and Schedule D (Rider —), 
all as filed with the proper authorities. 

The electric current to be furnished hereunder is for 

mv/our own use and not for re-sale. 

* ' 

Sign here: —|-. 

Application received by 

Mail address if other than above. 

Accepted. 

POTOMAC ELECTRIC POWER CO., 

Bv-, 

•/ * 

Manager Commercial Dept . 

Date: - —, -. j 

14 Exhibit E. j 

Jos. J. Moebs, Dupont Circle Building, Washington, D. C. 

October 1^, 1929. 

Potomac Electric Power Company, 

14th & C Streets N. W., 

Washington, D. C. 

Gentlemen :' 

I am in receipt of your letter of the 17th instant with 
enclosure copy of my contract which was signed bv me July 
23, 1926. 
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I have signed and am returning herewith application 
form dated this day with modifications noted thereon which 
are as follows: Theladdition to the paragraph referring to 
your Rules, Regulations and so forth of the following words, 
‘‘except as stated in my accompanying letter”; and, the 
addition to the paragraph immediately following of the fol¬ 
lowing words: “to others than the tenants of my said 
building. ’’ 

I am unwilling to enter into anv agreement with vour 
company which would prevent me from continuing my pres¬ 
ent practice of reselling electric current to the tenants of 
my building upon a measured basis, as I am advised by my 
counsel that such practice is entirely proper and legal, and 
therefore any provision of your Rules, Regulations, General 
Terms, Conditions, Schedules or Riders which would pre¬ 
vent me from continuing said practice is to be understood 
as forming no part of said application. 

Yours trulv, 

* 7 


JOS. J. MOEBS. 


JJM:EJ. 


15-20 


Exhibit F. 


Potomac Electric Power Company, 14th & C Streets 
Northwest, Washington, D. C. 

H. A. Brooks, Commercial Manager. 

October 21, 1929. 

Mr. Jos. J. Moebs, 

Dupont Circle Building, 

1332 Connecticut Avenue, 

Washington, D. C. 

Dear Sir: 

We are in receipt of yours of the 19th inst. enclosing 
application form for electric service at the Dupont Circle 
Building, 1332 Connecticut Avenue, Northwest, Washing- 
ington, D. C., which we cannot accept for the reason that 
you have added words “except as stated in my accompany¬ 
ing letter’ 7 and have added the words “to others than 
tenants of my said building”, and which, therefore, changes 
the meaning thereof so that such a contract, if accepted 



13 


POTOMAC ELECTRIC POWER COMPANY ET AL. 

would be in violation of our rules and regulations, ap¬ 
proved by the Public Utilities Commission. 

We can only again refer you to our notice of the 9th 
inst. and will expect you to sign a new contract with us at 
once, such as will be in accordance with the rples and 
regulations of the Company approved by the said Com¬ 
mission, if you desire service continued. 

Verv trulv yours, 

POTOMAC ELECTRIC POWER 
COMPANY, i 

By H. A. BROOKS, 

Commercial Manager. 

* # * * * * ! * 

21 Ansiver of Potomac Electric Power Company, a 

Corporation, to Bill of Complaint. 

Filed February 15, 1930. 

# # * * * # 

The defendant, Potomac Electric Power Comjpanv, a 
Corporation, for answer to the bill of complaint herein ex¬ 
hibited, or to so much thereof as it is advised is Material 
that it should answer, answering says: 

1. Defendant admits paragraph one. 

2. Defendant admits paragraph two. j 

3. Defendant admits paragraph three. 

4. Defendant neither admits or denies paragraph four 
but will call for strict proof of the same. 

5. Defendant neither admits or denies the first 5 part of 

paragraph five and says that the same is immaterial 

22 because every building erected in the District of 

Columbia which is intended to be equipped for elec¬ 
tric service is required as part of the cost of the building 
to be so equipped with, the necessary wires, conduits, 
panel boards, outlets, fixtures and other necessary equip¬ 
ment to receive electric current or energv from the de- 
fendant, both for the general uses of said building and for 
distribution to the tenants thereof at the entire co^t of the 
owner thereof. 

The defendant for further answer to paragraph five 
avers that the sum of money paid by the plaiijtiff for 
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meters, as alleged, is immaterial but if it should be held 
otherwise the defendant has offered to purchase, or make 
just allowance for, the said meters or to do any and all 
rewiring necessary for the installation of the defendant’s 
meters and the defendant now stands ready and willing 
to do such rewiring as mav be necessary to install its own 
meters, at its expense, or purchase or make just allowance 
for, the said meters which plaintiff alleges he paid for in 
the alleged remodeling of said building in the manner and 
for the purpose as alleged. 

The defendant for further answer to paragraph five ad¬ 
mits that all of the electric current or energy it has fur- 
nislied the plaintiff has been so furnished under the regular 
form of contract or contracts of the defendant at the rate 
or rates fixed by the defendant and all approved by the 
Public Utilities Commission of the District of Columbia, 
which contract or contracts authorized the plaintiff to pur¬ 
chase the said electric current or energy for his own and 
specified use only, in accordance with the rules and regu¬ 
lations of the defendant on file with and approved by the 
said Commission and which contract or contracts, rules 
and regulations do not give the plaintiff the right to 
23 remeter and sell the electric current or energy so 
received from the defendant. 

The defendant for further answer to paragraph five says 
that a certain contract dated the 23 dav of July, 1926, was 
entered into whereby the defendant agreed to furnish the 
plaintiff electric current or energy at rates and under cer¬ 
tain schedules and in accordance with the defendant’s Rules 
and Regulations and General Terms and Conditions and 
all as filed with and approved by the said Commission, one 
of said rules reading that the word 4 ‘consumer” was, and is 
defined on the first page thereof as follows: 

“The word ‘consumer’ as used in this booklet, is intended 
to mean the present or prospective user of the service.” 

6. Defendant denies that for manv vears it has been the 
custom in the City of Washington, District of Columbia, 
for owners of large office and commercial buildings, and, in 
many instances, the owners of apartment houses, apart¬ 
ment hotels, market buildings and buildings operated for 
general assembly, to generate or purchase electric current 
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or energy and distribute or sell the same to the tenants of 
such building in the manner alleged, in the sixth paragraph, 
and defendant for further answer thereto alleges ajid avers 
that the number of such owners of such buildings, ydio have 
so generated or purchased and sold electric current or 
energy to the tenants thereof, are so few in number as to 
clearly constitute an exception to the general custom or 
practice. At the present time, in the District of Columbia 
there are approximately 12 such owners to the defendant’s 
knowledge purchasing electric current or energy from the 
defendant and remetering and selling the same on a meas¬ 
ured basis at so much per kilowatt hour and the 
24 defendant knows of only one owner or owners who 
generate electric current the entire year, txnd sell 
the same on a measured basis to their tenants fori electric 
ranges or stoves; there are two or three owners, however, 
who generate their own current, during winter months, and 
sell the same, on a measured basis, to possibly a few of their 
tenants. 

7. Defendant denies paragraph seven as alleged except 
as hereinafter stated, paragraph “E” page 11 and calls for 
proof thereof so far as material to any issue in this case. 

8. Defendant denies paragraph eight except as herein¬ 
after admitted. 

For further answer to paragraph eight defendant says 
the averment of the alleged cost of said sub-meteijs to the 
plaintiff is immaterial for the reason that defendant has 
offered to purchase, or make just allowance for, |the said 
meters or to do any and all rewiring necessary for the in¬ 
stallation of the defendant’s meters and the defendant now 
stands ready and willing to do such rewiring as j may be 
necessary to install its own meters at its expense, or pur¬ 
chase or make just allowance for the said meters which 
plaintiff alleges he paid for in the manner and for the pur¬ 
pose as alleged. 

For further answer to paragraph eight defendant says 
it has no knowledge of any arrangement plaintiff may have 
with his tenants for the sale of electric current or energy 
or of the expense, revenue or net profit in regards,! to such 
sale and therefore can neither admit or deny the same, but 
calls for strict proof thereof. 

9. Defendant for answer to paragraph nine denies that 
plaintiff is unable to set forth the precise terms of £he con- 
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tract under which the defendant originally agreed to 
25 furnish electric current or energy to the plaintiff as 
the same was pursuant to the regular terms, rules 
and regulations of the defendant, then in force, and on file 
with and approved by the Public Utilities Commission. 
However, defendant further savs that said contract was 
subsequently cancelled by the defendant pursuant to the 
regular terms, of the same and pursuant to said rules, 
regulations and conditions all on file with and approved 
bv, the said Commission. 

« 7 


10. Defendant admits 


all of paragraph ten with exhibits 


thereto and shows that the statement of facts contained in 


said exhibits emanating from the defendant are true. 

11. Defendant admits paragraph eleven with exhibits 
thereto. 


12. Defendant, while it admits its duty to furnish service 
to all residents similarly situated at like rates, for identical 
service, denies the allegations of paragraph 12, and denies 
that the regulations complained of by the plaintiff infringe 
this principle or any lawful right of the plaintiff, and says 
that the duty which the defendant owes the plaintiff in this 
regard is to furnish electric energy to the plaintiff under 
the schedules and rates applicable to the service desired by 
him, based upon the use and volume, in accordance with the 
tariffs, applicable schedules, rules, regulations and con¬ 
ditions of the defendant, filed with and approved by the 
Public Utilities Commission of the District of Columbia, 
and that under the provisions of said schedules and rates, 
and in the absence of any showing to the contrary, the 
plaintiff, like others, is required to pay the maximum rate 
prescribed until and unless he can show that under such 
schedules, rules, regulations and conditions the character 
and volume of service required justifies a lower rate 
26 under some other appropriate schedule, and that one 
of the conditions necessarv to obtain electric current 
and service at less than the maximum or retail rate, is that 
the applicant must agree that the person or persons desir¬ 
ing such service will not use the current so desired except 
for their own use and not to be remetered or sold; that one 
of the reasons for said condition or agreement is to pre¬ 
vent the plaintiff or others from obtaining electricity at a 
rate less than the maximum or retail rate and sub-metering 
or reselling the same at a different rate which may be more 
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or less than the maximum rate of the defendant or anv dif- 

i 

ferent rate than others purchasing electric current or 
energy from the defendant are required to pay lender the 
said schedules and rates of the defendant on file with and 
approved by the said Commission; that also one of the rea¬ 
sons and purposes of said condition is to prevent (liscrimi- 
nations and rebates that would or might result ffom sub¬ 
metering as alleged as well as to prevent the plaintiff or 
others from deriving profits therefrom in whole ot in part 
or by dividing the same with other persons who fi’om time 
to time have sought to promote or negotiate contracts with 
the defendant permitting sub-metering. 

For further answering paragraph twelve djefendant 
avers and alleges remetering and reselling electric* current 
or energy such as practiced, desired and allege^ by the 
plaintiff is against the provisions of the Public Utilities 
Act of the District of Columbia, against public policy, and 
if permitted it would upset, impair and otherwise destroy 
the whole rate structure of the defendant and bring about 
higher rates for electric current or energy, in the District 
of Columbia, to other consumers and create unjust, 
27 unfair and illegal discriminations to a few favored 
owners, landlords or other persons and woi^ld invite 
evasions of the said Public Utilities Act and other con¬ 
spiracies to overcome proper governmental regulation of 
the electric current or energy manufactured, sold and dis¬ 
tributed by the defendant. 

13. Defendant, answering the first part of paragraph 
thirteen, admits that it is its intention and purpose to cut 
off the electric current now furnished the plaintiff and 
others unless they are willing to accept and submit to, the 
reasonable rules, regulations and conditions of the defend¬ 
ant as approved by the Public Utilities Commission of the 
District of Columbia and more particularly the reasonable 
rule, regulation and condition of the defendant, as stated 
in its regular form of contracts, and approved by s^id com¬ 
mission, reading as follows: 

“The electric current to be furnished hereunder is for 
my/our own use and not for resale.’’ 


i 


3—5662a 
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Further answering paragraph thirteen defendant denies 
that plaintiff by complying with the said rule of the de¬ 
fendant just quoted would surrender any of his lawful 
rights or that plaintiff would receive great and irreparable 
loss or that plaintiff is entitled, as he asserts, to a particu¬ 
lar rate or condition of service which cannot be changed by 
certain new rates, rules and regulations of the defendant, 
which changed conditions warrant the defendant in making 
and enforcing, with the approval of the Public Utilities 
Commission of the District of Columbia. 

Further answering paragraph thirteen defendant denies 
that plaintiff or any one else by complying with said rule, 
regulation or condition of the defendant complained of 
would force anv of their tenants to remove from 
28-30 their buildings but admits plaintiff and others so 
situated would no longer receive the unlawful profit 
now derived bv them from the alleged method of distribu- 

V w 

tion and resale of electric current. 

Further answering paragraph thirteen defendant denies 
all of the second paragraph thereof. 

##**##* 

31 E. (1) That there have been and there are a few 
instances of the purchase by the owners of office 

buildings, apartment houses, apartment hotels, market 
buildings and others, including the plaintiff, of electric 
current or energy from the defendant at the pre- 

32 vailing wholesale rate and the resale by the owners 
of such buildings to tenants of tlieir respective build¬ 
ings at the prevailing retail rate, or other retail rates 
agreed to by said owners and their tenants, upon a meas¬ 
ured basis, through submeters purchased and/or installed 
by the owners, in a few instances independently of the de¬ 
fendant and in a few instances at the solicitation of agents 
or representatives of the defendant but without knowledge 
of its executive officers or counsel and in violation of its 
contract originally entered into: that in some of such in- 
stances the owners of the buildings have abandoned the 
generating of electricity for their respective buildings at 
the suggestion of agents or representatives of the defend¬ 
ant, and have entered into contracts with the defendant to 
purchase current at wholesale rates from it and to dis- 
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tribute same to tenants in the same manner, biit without 
the knowledge of the executive officers or counsel as afore- 
said and in violation of contract. 

(2) That the owners of said buildings, which had their 

private generators installed, incurred a large Expense in 

the equipment for private generation and distribution to 

tenants and that while so generating and distributing their 

own electricitv have sold the same to the tenants of their 

•/ 

buildings upon a measured basis through sub-jmeters, as 
aforesaid, many of which have found it to the!ir interest 
to abandon the same because of more efficient and less 
costly service rendered bv the defendant. 

(3) That the contract the defendant entered into with 
the plaintiff and other landlords, and persons to furnish 
electricity was in accordance with the usual printed form 
of contract, under schedules and at rates on file with said 

Commission, a copy of which is heretq attached, 
33 marked exhibit A, and prayed to be read and con¬ 
sidered a part of this answer. 

(4) That any suggestion, favoring sub-metering, made 
by the said agents or representatives of the defend¬ 
ant as alleged were made without the full knowledge and 
approval of the defendant as the same knowledge and ap¬ 
proval was confined to a single department of f:he defend¬ 
ant; that the same was brought to the attention of the 
executive officers and counsel of the defendant by the 
application of one certain sub-metering corporation, act¬ 
ing for the agent of a certain landlord, to the defendant to 
have it enter into and execute with said sub-metering cor¬ 
poration a contract for the furnishing of electric current 
or energy at less than the maximum rate and to permit 
said landlord and said sub-metering corporation, acting as 
said landlord’s agent, to resell the said electric current or 
energy at a higher rate to the tenants of said landlord and 
divide the profit, received from such sale, with said land¬ 
lord; that defendant refused to make or enter into such a 
contract permitting such a scheme or device, whereupon a 
complaint was made to the Public Utilities Commission of 
the District of Columbia and a hearing was held thereon, 
starting on the 12th day of December, 1928, and completed 
on the 18th day of December, 1928; that as a result of said 
hearing the said Commission dismissed said complaint and 
issued its order No. 748, dated February 28, 1929, for the 
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reasons therein stated, a copy of which order is hereto at¬ 
tached marked exhibit B and asked to be made and read 
as a part hereof; that, also as a result of said application 
made to the defendant by the said sub-metering corpora¬ 
tion, and the denial thereof by the defendant, the defend¬ 
ant caused a thorough inquiry and investigation to be made 
of the practices of its commercial department in respect 
to sub-metering with a result that it found ap- 
34-39 proximately 42 cases where owners or persons 
had been obtaining current from the defendant at 
less than the maximum rate and selling the same at a 
higher or lower rate which resulted in steps being taken 
at once by the defendant to stop the same and to report 
such action on the part of the defendant to the said Com¬ 
mission; that all of the persons so found to be involved 
in the said practice of sub-metering have discontinued the 
same and entered into new contracts with the defendant 
bv which they have agreed not to remeter and sell elec- 
tricity with the exception of the plaintiff herein and four 
other similar plaintiffs and approximately 7 other per¬ 
sons who it is believed are awaiting the final ruling of this 
Court. The defendant knows of onlv one owner who 
generates electric current, the entire year, and sells the 
same on a measured basis to his tenants for electric ranges 
or stoves. There are two or three owners, however, to the 
defendant’s knowledge, who generate their own current, 
during winter months, and sell the same, on a measured 
basis, to possibly a few of their tenants. 

*#*!»### 

40 Wherefore, i the defendant having fullv answered 
the bill of complaint herein exhibited, the defendant 
prays that said bill be dismissed and that it be dismissed 
with its reasonable costs in this behalf incurred. 

POTOMAC ELECTRIC POWER 
COMPANY, 

By A. G. NEAL, 

Vice-President. 

S. R. BOWEN, 

E. D. D., 

JOHN S. BARBOUR, 

E. D. D. 

Attorneys for Defendant. 
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41 Exhibit “A”. 

D. Commercial-General. 

Print Name here: Jos. J. Moebs. 

Deposit: $ R. W. 

Potomac Electric Power Co., 

Washington, D. C.: 

You are hereby authorized and requested to furnish 

electric service to the-Bldg-, at 1332 Conn. Avei, N. W., 

for a period of one year, beginning with 7/23/2$, or as 
soon thereafter as possible, and thereafter until ten day’s 
notice in writing is given to discontinue the electric |service. 

Charges for said electric service to be in accordance with 

your Schedule D (and Rider-) and the furnishing of 

the service to be subject to your General Terms and Con¬ 
ditions and Rules and Regulations, all as filed with the 
proper authorities. 

*(See note.) 

Sign here: JOS. J. MOEB$, 

1745 K St. N. W. 

Mail address if other than above:-. | 

Date: 7/23/26. j 

Application received by ! 

J. A. HUNTT. 

Accepted. 

POTOMAC ELECTRIC POWER CO., 

By-, # I 

Manager Commercial Dept. 

* Note. —The new form of contract adopted Jan.il, 1929, 
contains the additional following provisions: 

“The electric current to be furnished hereunder is for 
my/our own use and not for resale.” 

42-48 1. Wiring: Old—(New Order No. 27828/. Date: 

7/23/26. 

2. Service Connected: (Yes —; No —. Const. Order 
No. —. 

3. Former Occupant:-. Chg. Acct.: Yes —; 

No —. | 

4. Moved from-. To be Disc.: Yes —; No 

5. On (Date)-,-. If “No”, Why Nojt*-. 


99 


JOSEPH J. MOEBS VS. 


6. Remarks: This meter is for construction purposes 
only. 

7. -. Phone No.:-. 

8. Also Using Service at-. 

9. Formerlv Used Service at-. 

* 

10. Real Estate Owned at -. 

11. If Employed, by whom?-. How long?-. 

12. Banks with-. 

13. References:-. 

14. Amount on Deposit $-. Receipt No. —. Date: 


15. Remarks:-. 

16. Credit Report:-. 

17. Deposit waived Credit Dept. 

Form 841. 

******* 

49 Order Granting Leave to Public Utilities Commis¬ 
sion to Intervene, &c. 

Filed March 7, 1930. 

******* 

Upon consideration of the motion filed herein by Mason 
M. Patrick, Harleigh H. Hartman and William B. Ladue, 
constituting the members of the Public Utilities Commis¬ 
sion, for leave to intervene and be made parties defendants, 
it is bv the Court this 7th dav of March 1930, 

Ordered, That leave of Court is hereby granted to Mason 
M. Patrick, Harleigh H. Hartman and William B. Ladue to 
intervene and thev are herebv made parties defendants in 
the above cause. 

JENNINGS BAILEY, 

Justice. 

I consent. 

CHARLES F. DIGGS, 

Counsel for Plaintiff. 

Order on Motion to Strike Defendant's Answer. 

Filed March 13, 1930. 

******* 

Upon consideration of the motion filed by the plaintiff to 
strike out the answer of the defendant Potomac Electric 
Power Company, or, in the alternative, to strike out por- 
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lions thereof, after argument by counsel and submission to 
the Court, it is this 13" day of March, 1930, j 

Ordered that all of that part of the defendant’s answer 
designated as paragraphs A, B, C, D, F, G, H, I, J, K, L, 
immediately following the words, “Further answering 
plaintiff’s bill, the defendant alleges, avers’^, etc. at 
50-80 the end of paragraph 13, be and the same i^ hereby 
stricken from the said answer with leave 
defendant to amend within 5 days, as it may be ad 
proper. 

Bv the Court: 

WENDELL P. STAFFORIp, 

Justice . 

And the defendant having elected not to amend its said 
answer, excepts in open Court to the foregoing order. 

WENDELL P. STAFFORD, 

Justice. 


to the 
vised is 


* 


81 


Stipulation of Facts. 
Filed May 11,1931. 


* 


1. The following facts are, this 5th day of May, 1931 
stipulated to be true for the purposes of this suit by the 
plaintiff, the defendant, Potomac Electric Power Company, 
the intervening defendants, Public Utilities Commission of 
the District of Columbia, and Richmond B. Keech, in his 
capacity as People’s Counsel of the District of Columbia 
reserving, however, to said parties the right of objection 
and exception, at any hearing of this cause, to the rele¬ 
vancy, materiality or competency of any of said facljs under 
the issues involved in this suit. 

2. In the year 1927 the plaintiff erected a one storks build¬ 
ing located at the southwest corner of Connecticut Avenue 
and Dupont Circle in the City of Washington, District of 
Columbia, known as the Dupont Circle Building, which 
building was divided into twenty stores, approximately ten 
of which were rented at the date of the filing of t^iis suit. 
Said building has been continuously owned by the plaintiff 
and since the filing of this suit plaintiff has started the 
erection of ten additional stories to said building. 
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3. Said building is. fully equipped with the necessary 
wires, conduits, panel boards, meters, outlets, fixtures and 
other necessary equipment, not including master 
82-85 meter owned and installed by and at the expense of 
the power company, to receive electric current from 
the defendant power company both for the general uses of 
the plaintiff in said building and for distribution by plain¬ 
tiff to the tenants thereof. The entire cost of said equip¬ 
ment and the installation thereof, including the meters in¬ 
stalled by plaintiff, hereinafter mentioned, amounting to 
approximately $7,000.00 was defrayed exclusively by plain¬ 
tiff. Said equipment and installation were duly inspected 
and approved by the proper public authorities of the Dis¬ 
trict of Columbia as to its adequacy and safety. 

***#### 

5. Ever since the completion of plaintiff’s said building 
the electric current consumed therein has been furnished 
by defendant power company to plaintiff under contract 
between them and paid for by plaintiff in accordance with 
the terms thereof, said contract being one of the power com¬ 
pany’s regular form of contracts on file with and approved 
by the Public Utilities Commission of the District of 
Columbia. 

86 13. During the year 1927, upon completion of the 

Dupont Circle Building, plaintiff with the knowledge 
and with the cooperation of agents and representatives of 
the defendant power company installed at considerable ex¬ 
pense the separate meters hereinbefore mentioned and wir¬ 
ing required for measuring current consumed by each 
tenant, and ever since that time plaintiff’s said tenants 
have, under contracts entered into bv each of them with 
plaintiff, paid plaintiff for the quantity of current which 
each actually consumed at the prevailing retail domestic 
rate charged by the defendant power company, with the 
exception of one tenant which plaintiff charged the same 
rate as that paid by plaintiff to the defendant power com¬ 
pany. Also at his own expense plaintiff has ever since 
serviced and read said meters and billed and collected from 
his tenants the aforesaid charge for the amount of current 
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actually consumed by each. The defendant power] company 
has offered to buy such meters and to assume the $aid costs 
of said billing and collecting. 

14. The contract under which defendant power company 
has furnished electric current to plaintiff’s said building 
(the Dupont Circle Building) was entered into op or about 
March 1, 1927. Said contract was pursuant to the regular 
terms, rules and regulations of the defendant power com¬ 
pany then in force and a true copy thereof is attached to 
the defendant power company’s answer as Exhibit A. 

* * # # # * * 

87 CHARLES F. DIGGS, 

Attorney for Plaintiff. 

S. R. BOWEN, 

E. D. D., 

JNO. S. BARBOUR, 

E. D. D., , 

Attorneys for Defendant, 
Potomac Electric Power Company. 
88-92 W. W. BRIDE, 

R., ! 

WILLIAM A. ROBERTS, 
Counsel for Defendant , Public Utili¬ 
ties Commission of the District of 
Columbia. 

RICHMOND B. KEECH;, 

People's Counsel of the 

District of Columbia. 

Findings of Fad and Conclusions of Law . 

Filed December 21, 1931. 

# * # * # # I * 

This cause coming on to be heard upon bill and answers 
of the defendant and the interveners, the agreed statement 
of facts, the evidence introduced, the arguments of counsel 
and the briefs filed in support thereof, and the same hav¬ 
ing been maturely considered by the Court, it is this 21st 
day of December, by the Court found : 

4—5662a 
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As Findings of Fact. 

1. The plaintiff Joseph J. Moebs is a resident of the 
District of Columbia and files the present suit in his own 
right. The Potomac Electric Power Company hereinafter 
referred to as the “Defendant” is a corporation organized 
and existing under the laws of the United States relating 
to the District of Columbia and is a public utility doing 
business in the District of Columbia, as alleged in plain¬ 
tiff’s bill of complaint and admitted in the answer. The 
Public Utilities Commission of the District of Columbia 
was created by an Act of Congress approved March 4, 
1913, and subsequently amended, and Richmond B. Keech, 
in his capacity as People’s Counsel of the District of Colum¬ 
bia, appointed pursuant to Act of Congress approved De¬ 
cember 15, 1926, were by order of the Court admitted to 
intervene herein. 
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93 13. In the year 1927 the plaintiff erected a one 
storv building located at the sout hwest corner of Con- 

necticut Avenue and Dupont Circle in the City of Washing¬ 
ton, District of Columbia, known as the Dupont Circle 
Building, which building was divided into twenty stores, 
approximately ten of which were rented at the date of the 
filing of this suit. Said building has been continuously 
owned by the plaintiff and since the filing of this suit plain¬ 
tiff has started the erection of ten additional stories to said 
building. 

14. Said building is fully equipped with the necessary 
wires, conduits, panel boards, meters, outlets, fixtures and 
other necessary equipment, not including master meter 
owned and installed by and at the expense of the power 
company, to receive electric current from the defendant 
power company both for the general uses of the plaintiff in 
said building and for distribution by plaintiff to the tenants 
thereof. The entire cost of said equipment and the in¬ 
stallation thereof, including the meters installed by plain¬ 
tiff, hereinafter mentioned, amounting to approxi- 

94 mately $7,000.00 was defrayed exclusively by plain¬ 
tiff. Said equipment and installation were duly in- 
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spected and approved by the proper public authorities of 


the District of Columbia as to its adequacy and 


safety. 


* 


domestic 
with the 
the same 


95 18. During the year 1927, upon completion of the 

Dupont Circle Building, plaintiff with the knowledge 
and with the co-operation of agents and representatives of 
the defendant power company installed at considerable 
expense the separate meters hereinbefore mentioned and 
wiring required for measuring current consumed by each 
tenant, and ever since that time plaintiff’s said tenants 
have, under contracts entered into by each of them with 
plaintiff, paid plaintiff for the quantity of current which 
each actually consumed at the prevailing retail 
rate charged by the defendant power company, 
exception of one tenant which plaintiff charged 
rate as that paid by plaintiff to the defendant pqwer com¬ 
pany. Also at his own expense plaintiff has <kver since 
serviced and read said meters and billed and collected from 
his tenants the aforesaid charge for the amount pf current 
actually consumed by each. The defendant poweif company 
has offered to buy such meters and to assumik the said 
costs of said billing and collecting. 

19. The contract under which defendant poweij company 
has furnished electric current to plaintiff’s saicjl building 
(the Dupont Circle Building) was entered into oik or about 
March 1, 1927. Said contract was pursuant to tike regular 
terms, rules and regulations of the defendant power com¬ 
pany then in force and provides that said electric current 
may be discontinued, after one year from the datje thereof, 
upon ten (10) days notice. 


# 


* 


# 


96&97 


As Conclusions of Law. 


* 


98 & 99 By the Court: 


F. D. LETTS, 

Justice. 


100 & 101 From the above Order the plaintiff in open 
Court notes an appeal to the Court o^ Appeals 
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of the District of Columbia, and the bond for costs is fixed 
at $100.00 cash, or $200.00 bond. 

F. D. LETTS, 

Justice. 


No objection as to form. 

CHARLES F. DIGGS, 

Attorney for Plaintiff. 

******* 

102 Assignment of Errors. 

Filed March 4, 1932. 

******* 


Comes now the plaintiff, Joseph J. Moebs, Appellant, 
and for assignment of errors says that the Court erred: 

1. In admitting in evidence paragraphs 4, 6, 7, 8, 9, 10, 
11, 12, 15, and 16 of the Stipulation of Facts bearing date 
May 5,1931 and filed herein May 11, 1931. 

2. In admitting in evidence Defendant’s Exhibit No. 1, 
being Rate Schedules for Electric Service in the District 
of Columbia of the Potomac Electric Power Company, re¬ 
vised to January 1, 1928. 

3. In admtting in evidence Defendant’s Exhibit No. 2, 
being Rate Schedules for Electric Service in the District 
of Columbia of the Potomac Electric Power Company, re¬ 
vised to January 1, 1929. 

103 4. In admitting in evidence Defendant’s Exhibit 

No. 5, being Order No. 737 of the Public Utilities 
Commission of the District of Columbia, as amended by 
Order No. 750. 

5. In admitting in evidence Defendant’s Exhibit No. 6, 
being Order No. 748 of the Public Utilities Commission of 
the District of Columbia. 

6. In finding as facts the matters set forth in paragraphs 
8, 9, 10, 11, 12, 15, 17 and 21 of the Findings of Fact filed 
herein December 21, 1931. 

7. In holding that the Public Utilities Commission of the 
District of Columbia, under the provisions of Section 8 of 
the Act of Congress, approved March 4, 1913, and the 
amendments thereto, has, unquestionably, the power and 
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it is its duty, to fix rates of the defendant that arb reason¬ 
able, based on the purpose for which the service is pur¬ 
chased, and to approve the terms and conditions under 
which it is sold by the defendant. 

8. In holding that the Order, of the Public Utilities Com¬ 

mission of the District of Columbia, No. 737, dated Decem¬ 
ber 31, 1928, approving the Schedule of Hates of the de¬ 
fendant for the year 1929, and also the rule of the defend¬ 
ant contained in said Schedule of Hates, reading as fol¬ 
lows : I 

“1. The Consumer agrees not to use the current for any 
purpose or for any additional equipment other than that 
provided for in this contract without first having notified 
the Company in writing and having received the Company’s 
consent thereto. It is expressly understood and agreed 
that electric service furnished to the Consumer shall be 
for his (her or their) own use and may not be rfcmetered 
(or submetered) by the Consumer for the purpose of sell¬ 
ing electric service to another or others.’’ 

! 

was lawfully made and is valid and the foregoing hile con¬ 
tained therein is lawful, just, reasonable and nondiscrimi- 
natory. 

9. In holding that the Order, of the Public Utilities Com¬ 

mission of the District of Columbia, No. 748, dated 
104 February 28, 1929, dealing with the practice of sub¬ 
metering electric current or energy in the j District 
of Columbia, was lawfully made and is valid. 

10. In holding that the said rule or regulation of the de¬ 
fendant designed to prevent submetering and whiih limits 
the purchase of electric current or energy to the customer’s 
own use under the schedule of rates under which it is pur¬ 
chased is lawful, just, reasonable, and nondiscrinjiinatory. 

11. In holding that to permit any device whereby electric 
current is not sold by the defendant to the ultimate con¬ 
sumer at rates which are under governmental regulation 
and just and reasonable but does permit electric current 
to be sold to a middleman at rates which may or may not 
apply to the ultimate consumer will affect the net revenue 
of the defendant and be against the public interest and good 
public policy. 

12. In holding that the rule of the defendant complained 
of by the plaintiff which requires the plaintiff or cbnsumer 
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to agree that the electric current or energy purchased from 
the defendant is for his own use and not to be remetered 
for sale to others does not deprive anyone of service, but 
merely prescribes the terms and conditions under which 
he may get the service required for his own use. 

13. In holding that there is no discrimination by the de¬ 
fendant in selling its electric current or energy to one who 
rents electrically serviced space and refusing to sell elec¬ 
tric current or energy to one who intends to sell the same 
to his tenants on a measured or unmeasured basis. 


14. In holding that the enforcement by the defendant of 
its said rule designed to prevent submetering will not de¬ 
prive the plaintiff of any of his property, or violate 


105 any of his rights, privileges or immunities as guar¬ 


anteed to him by the Constitution of the United 


States, or as provided by law. 

15. In holding that defendant is entitled to discontinue 
its electric current and service to the plaintiff unless said 
plaintiff will submit and agree to the said electric current 
or energv being furnished and sold to him in accordance 
with the terms of i the defendant power company’s con¬ 
tracts, and at rates lawfully prescribed by the Public Utili¬ 


ties Commission and in accordance with the lawful rules 


and regulations of the defendant as filed with and approved 

bv the Public Utilities Commission of the District of Co- 
* 

lumbia. 


16. In holding that the defendant power company is en¬ 
titled to discontinue its electric current and service to the 


plaintiff unless said plaintiff will agree that electric service 
furnished to the plaintiff shall be for his own use and is 
not to be remetered or submetered by the plaintiff for the 
purpose of selling said electric service to another or others. 

17. In holding that there is no jurisdiction in this Court 
to grant the relief prayed for by the plaintiff in his bill 
tiled herein. 


18. In holding that the plaintiff’s bill filed herein should 
be dismissed for want of equity. 

19. In holding that the defendant should not be restrained 
from enforcing its said rule approved by the Public Utili¬ 
ties Commission by its Order No. 737, and the Bill of Com¬ 
plaint should be dismissed. 

20. In refusing to hold that the Public Utilities Commis¬ 
sion of the District of Columbia has. no jurisdiction or 
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power under Section 8, par. 1 of the Act of Congress 
106 approved March 4, 1913, creating the Publiie Utili¬ 
ties Commission of the District of Columbia land pre¬ 
scribing its powers and jurisdiction, (37 Stat. 9741, to ap¬ 
prove a form of contract which permits the defendant, 
Potomac Electric Power Company, to require plaintiff to 
agree, as a condition to receiving electricity, that plaintiff 
will not transmit on or through his own private building, 
mentioned in the bill of complaint, electricity so purchased, 
for the use of tenants of his said building under private 
contracts with them for the resale of such electricity to 
such tenants upon a measured basis. 

21. In refusing to hold that the defendant, Potomac 
Electric Power Company, may not lawfully require plain¬ 


tiff to agree as a condition of receiving electricity! from it, 


not to transmit the same on or through his owni private 
building, mentioned in the bill of complant, for thje use of 
tenants of said building under private contracts wftli them 


for the resale of such electricity by plaintiff to s^ich ten¬ 


ants upon a measured basis. 

22. In refusing to hold that the enforcement by the de¬ 
fendant, Potomac Electric Power Company, of its said rule 
designed to prevent submetering will deprive the plaintiff 
of his property, and violate his rights, privileges or im¬ 
munities as guaranteed to him by the Constitution of the 
United States, and as provided by law. 

23. In refusing to hold that the defendant is not entitled 
to discontinue its electric current and service to tl{ie plain¬ 
tiff unless he will submit and agree to enter into a contract 
upon the condition that none of the electric currejnt to be 
received by him thereunder will be resold to his tejnants. 

24. In refusing to hold that the Court |has full 
107 power and jurisdiction to grant the relief! prayed 
for by the plaintiff in his bill filed herein. 


25. In refusing to hold that the defendant should be re¬ 
strained from enforcing its said rule to prevent tljie plain¬ 
tiff from transmitting electric current purchased tfrom the 
defendant to the tenants of his own building under! private 
contracts for the resale thereof to them upon a measured 
basis. 

26. In refusing to enter a decree granting the relief 
prayed for by the plaintiff in his bill of complaint filed 
herein. 
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27. In entering the decree, bearing date December 23, 
1931, dismissing plaintiff’s bill of complaint. 

CHARLES F. DIGGS, 

S., 

Attorney for Plaintiff. 

Service of a copy of the foregoing assignment of errors 
acknowledged this 4th dav of March, 1932. 

S. R. BOWEN, 

E. D. D., 

JNO. S. BARBOUR, 

E. D. D., 

Attorneys for Defendant, 
i Potomac Electric Power Company. 
W. W. BRIDE, 

WILLIAM A. ROBERTS, 

Attorneys for Public Utilities 
Commission of the District 
of Columbia. 

RICHMOND B. KEECH, 

People’s Counsel of the 

District of Columbia. 

108 Memoranda. 

March 4, 1932.—Statement of Evidence and notice 
(duplicate) filed. 

April 7, 1932.—Statement of Evidence signed in dupli¬ 
cate filed. 


Designation of Record. 

Filed February 2, 1932. 
#*#«=### 

The Clerk will please prepare a transcript of the record 
in the above-entitled cause for the Court of Appeals and 
include therein the following: 

1. Bill of complaint and exhibits. 

2. Motion to dismiss of defendant. 

3. Memorandum opinion of Justice Stafford. 

4. Order of Justice Stafford overruling motion to dis¬ 
miss. 

5. Answer and exhibits of defendant. 
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6. Motion for leave to intervene of Public Utilities Com¬ 
missioners. 

7. Motion to strike defendant’s answer. 

8. Order granting leave to Richmond B. Keech, People’s 
Counsel, to appear and intervene. 

9. Order granting leave to Public Utilities Commission¬ 
ers to intervene and making them parties defendant. 

10. Order to strike parts of defendant’s answer and 
notation of exception. 

11. Answer, exhibits and motion to dismiss of People’s 
Counsel. 

109 12. Stipulation filed July 23,1930. j 

13. Stipulation of facts filed May 11, 1931. 

14. Findings of fact and conclusions of law of Justice 
Letts. 

15. Exceptions of plaintiff to findings of fac^t and con¬ 
clusions of law. 

16. Decree dismissing bill and appeal noted.! 

17. Memorandum of cash deposit in lieu of appeal bond. 

18. Order granting extension of time for filing state¬ 
ment of evidence. 

19. Stipulation for supersedeas. 

20. Assignment of errors. j 

21. Statement of evidence. 

22. This designation. 

CHARLES F. DIGGS, 


Attorney for Plaintiff , Appellant. 

Service of a copy of above designation acknowledged 
this 2nd dav of February, 1932. 

S. R. BOWEN, i 

E. D. D., j 

JNO. S. BARBOUR, j 
E. D. D., 

Attorneys for Defendant, 
Potomac Electric Power Company. 
WILLIAM W. BRIDE, 
WILLIAM A. ROBERTS, 
Attorneys for Public Utilities Commission . 
RICHMOND B. KEECH, 

People's fJounsel. 


5—5662a 
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110 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 109, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is made part of 
this transcript, in cause No. 50423 in Equity, wherein 
Joseph J. Moebs is Plaintiff and Potomac Electric Power 
Company, a corporation, is Defendant, as the same remains 
upon the files and of record in said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 22nd day of April, 1932. 

[Seal Supreme Court of the District of Columbia. 1 

FRANK E. CUNNINGHAM, 

Clerk, 

Bv CHAS. B. COFLIN, 

Assistant Clerk. 

111 In the Supreme Court of the District of Columbia, 

Holding an Equity Court. 

Equity. No. 50423. 

Joseph J. Moebs, Plaintiff, 
v. 

Potomac Electric Power Company, a Corporation, Defend¬ 
ant; Public Utilities Commission of the District of 
Columbia and Richmond B. Iveech, People’s Counsel of 
the District of Columbia, Interveners. 

Statement of Evidence. 

Be it remembered, that upon the hearing of the above- 
entitled cause before Mr. Justice Letts, sitting in Equity, the 
same was heard by the Court upon an agreed “stipulation 
of facts” entered into by and on behalf of the several par¬ 
ties hereto and which is made a part of this record. The 
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said stipulation reserving, however, to all of t|he parties 
the right of objection and exception, at any hearing of this 
cause, to the relevancy, materiality or competency of any of 
said facts under the issues involved in this si^it and the 
right to offer other and further evidence material to the 
issues herein. 

The plaintiff on his behalf, without objection of the de¬ 
fendant and interveners, relied upon and established the 
facts relative to the identity, citizenship, residence, corpo¬ 
rate existence, place of business and capacity to sue and be 
sued of the respective parties as alleged in the hill of com¬ 
plaint and the facts as stated in paragraphs numbered two 
(2), three (3), five (5), thirteen (13) and fourteen (14) of 
the said stipulation. 

The defendants on their behalf, over the objections and 
exceptions of the plaintiff as stated below, relied 
112 upon and established the facts as stated in para¬ 
graphs numbered four (4), six (6), eiglr: (8), nine 
(9), ten (10), eleven (11), twelve (12), fifteen (15), and 
sixteen (16) of said stipulation and the plaintiff objected to 
their introduction for the reason that the faqts therein 
stated were irrelevant. 

The following letters between plaintiff and j defendant 
were also introduced which established the facets therein 
stated: 

Under date of October 9, 1929, defendant addressed a 
letter to plaintiff notifying him that electric jservice to 
plaintiff’s building would cease unless plaintiff entered into 
a new contract. (See Exhibit A to plaintiff’s bill of com¬ 
plaint.) 

Plaintiff replied thereto by letter dated October 11, 1929, 
requesting a form of the proposed contract. (Spe Exhibit 
B to plaintiff’s bill of complaint.) 

Under date of October 14, 1929, the defendant forwarded 
plaintiff a copy of the proposed form of new contract, or 
application for electric service under Schedule HE” which 
was the schedule under which plaintiff was then receiving 
electric service. (See Exhibits C and D to plaintiff’s bill 
of complaint.) 

In response thereto plaintiff signed the proposed form of 
contract making certain modifications therein and returned 
the same to defendant with a letter of transmhtal, dated 
October 9, 1929, in which the modifications and j plaintiff’s 
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position in the matter were explained. (See Exhibit E to 
plaintiff’s bill of complaint.) 

Defendant by letter dated October 21, 1929, refused to 
accept the contract as modified and renewed its threat to 
discontinue electric service to plaintiff. (See Exhibit F to 
plaintiff’s bill of complaint.) 

The defendant and interveners in accordance with para¬ 
graph 7 of the stipulation introduced on their behalf six 
exhibits as follows: 

Exhibit No. 1 was a true copy of a printed pam- 
113 phlet entitled “Rate Schedules for Electric Service 
in the District of Columbia” promulgated by the 
defendant, Potomac Electric Power Company, as revised to 
January 1,1928, and was substantially the same as Exhibits 
2 and 5 except it did not contain the sentence: 

“It is expressly understood and agreed that electric serv¬ 
ice furnished to the consumer shall be for his (her or their) 
own use and may not be remetered (or submetered) by the 
consumer for the purpose of selling electric service to 
another or others,” 

as shown in paragraph 1 of the “General Terms and Condi¬ 
tions” in exhibits 2 and 5. Also the rates for electric serv¬ 
ice in exhibit 1 were somewhat higher than those shown in 
exhibits 2 and 5. Plaintiff objected to the introduction of 
exhibit No. 1 for the reason that the facts contained therein 
were irrelevant. 

Exhibit No. 2 was a true copy of a printed pamphlet en¬ 
titled “Rate Schedules for Electric Service in the District 
of Columbia” promulgated by the defendant, Potomac 
Electric Power Company, as revised to January 1, 1929, 
and was substantially the same in every particular as Ex¬ 
hibit 5. Plaintiff objected to the introduction of exhibit 2 
for the reason that the facts contained therein were ir¬ 
relevant. 

Exhibit No. 3 was a true copy of the general form of con¬ 
tract of the defendant, Potomac Electric Power Company, 
in use for the calendar year 1928, the front of which is the 
only part material to the issues involved herein and is as 
follows: 

A Residential—General Rate. 

Print Name here:-. 

Deposit $-. : 
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Potomac Electric Power Co., 

Washington, D. C.: 

You are hereby authorized and requested to furnish elec¬ 
tric service to my residence at-for a period of 

114 one year, beginning with-, -, or as soon 

thereafter as possible, and thereafter until tJm days’ 
notice in writing is given to discontinue the electricj service. 

Charges for said electric service to be in accordance with 
your Schedule A (and Rider —) and the furnishing of the 
service to be subject to your General Terms anc| Condi¬ 
tions and Rules and Regulations, all as filed with tlnp proper 
authorities. 


Sign Here: 

Mail Address if other than above:-. 

Date:-,-. 

Application received by 



Accepted. 

POTOMAC ELECTRIC POWER CO., 

By-, _ j 

Manager Commercial Dept. 

Exhibit No. 4 was a true copy of the general form of con¬ 
tract of the defendant, Potomac Electric Power Cpmpany, 
in use for the calendar year 1929, the front of whicih is the 
only part material to the issues involved herein ahd is as 
follows: 

A Residential—General Rate. 

Print Name here:-. 

Deposit: $-. 

Potomac Electric Power Co., 

Washington, D. C.: 

You are hereby authorized and requested to furnish elec¬ 
tric service to premises-for a period of one year, be¬ 

ginning with —, , or as soon thereafter as 

possible, and thereafter until ten days’ notice in 
115 writing is given to discontinue the electric serv¬ 
ice. 


i 
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The furnishing of the service and the charges therefor 
to be in accordance with your Rules and Regulations and 
General Terms and Conditions and Schedule A (Rider —), 
all as filed with the proper authorities. 

The electric current to be furnished hereunder is for 
mv/our own use and not for re-sale. 

Sign Here:-, 


.Mail Address if other than above: 
Date:-,-. 

Application received by 


Accepted. 

POTOMAC ELECTRIC POWER CO., 

By-, 

Manager Commercial Dept. 


Exhibit No. 5 was a true copy of the Public Utilities Com¬ 
mission's Order No. 737 with amendment, Order No. 750, 
and was introduced over the objection and exception of the 
plaintiff his objection being that such order or orders were 
irrelevant and immaterial. Exhibit 5 was the same as Ex¬ 
hibit B to the Answer of People’s Counsel which is already 
a part of this record. 

Exhibit No. 6 was a true copy of the Public Utilities Com¬ 
mission's Order No. 748 and was introduced over the objec¬ 
tion and exception of the plaintiff, his objections being that 
such order was irrelevant and immaterial, and incompetent 
to prove the truth of statements contained therein. Ex¬ 
hibit 6 was the same as Exhibit B to defendant ’s answer to 
bill of complaint which is already a part of this record. 

Be it further remembered that the foregoing contains the 
substance of all of the evidence given on the hearing of this 
cause, and each of the exceptions stated to have been taken 
by counsel were so taken and were dulv allowed and noted 
by the Court, and this statement of evidence is approved 
and ordered to be made of record in the above-enti- 
116 tied cause this 7th day of April, 1932. 

By the Court: 

F. D. LETTS, 


Justice . 


No objections on behalf of Defendant and Intervener. 
S. R. BOWEN. 

E. D. D. 
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117 In the Court of Appeals of the District of Columbia. 

No. 5662. 

I 

Joseph J. Moebs, Appellant, 

i 

v. I 

Potomac Electric Power Company et al., Appel[lees. 

Stipulation. 

It is hereby stipulated by and between counsel jfor the 
appellant and counsel for the appellee and’ interveners that 
in printing* the transcript of record in the above entitled 
cause the Clerk of the Court of Appeals shall omit there¬ 
from the following designated portions thereof, tl|e same 
being identical with the corresponding portions of t)ie tran¬ 
script of record in the case of Myron P. Lewis bt al. v. 
Potomac Electric Power Company et al., No. 5661: 

(1) Motion to Dismiss, filed November 1, 1929, pp. 16-19. 

(2) Memorandum in Disposing of the Motion to dismiss 
the bills, filed January 31, 1930, pp. 19-20. 

(3) Order Overruling Motion to Dismiss, filed January 
31, 1930, p. 21. 

(4) That part of the Answer of Potomac Electric Power 
Company, a Corporation, to Bill of Complaint, tiled Febru¬ 
ary 15, 1930, which commences with the second paragraph 
beginning on p. 28 and ends with the paragraph designated 
as D on p. 31, inclusive, and that part which commences on 
p. 34 with the paragraph designated as F and ends with the 
paragraph designated as L on p. 40, inclusive. 

(5) Jurat appearing on p. 40. 

(6) Exhibit B to defendant’s answer, pp. 43-45. 

(7) Motion of Public Utilities Commission for Leave to 
Intervene, filed February 19, 1930, p. 46. 

118 (8) Motion to Strike Defendant’s Answejr, filed 

February 25, 1930, p. 47-48. j 

(9) Order granting leave to People’s Counsel t<j> inter¬ 
vene, filed March 7, 1930, p. 48. 

(10) Answer of People’s Counsel to Bill of Coijnplaint 
and Motion to Dismiss, and Exhibits thereto, filed March 
18, 1930, pp. 50-81. 
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(11) Paragraphs numbered 4, 6, 7, 8, 9, 10, 11, 12, 15, 16, 
17 and 18 of the Stipulation of Facts, tiled May 11,1931, pp. 
82-88. 

(12) That part of the Findings of Fact and Conclusions 
of Law, filed December 21, 1931 designated as paragraphs 
2, 3, 4, 5, 6, 7, 8, 9,10,11,12,15,16,17,^20 and 21 of the Find¬ 
ings of Fact and as paragraphs 1 to 13, inclusive, of the 
Conclusions of Law, pp. S8-98. 

(13) Exceptions on behalf of Plaintiff, Joseph J. Moebs, 
to Findings of Fact and Conclusions of Law, tiled Decem¬ 
ber 21, 1931, p. 99. 

(14) Decree Dismissing Bill, filed December 23, 1931, pp. 
99-100. 

(15) Memorandum of January 15,1932, p. 100. 

(16) Order Granting Extension of Time for Filing 
Statement of Evidence, tiled January 18, 1932’, p. 100. 

(17) Stipulation for Supersedeas, filed January 21, 1932, 

p. 101. 

(IS) Order Granting Extension of Time for Filing State¬ 
ment of Evidence, filed Februarv 6, 1932, p. 102. 

CHARLES F. DIGGS, 

E. D. I)., 

Attorney for Appellant. 

S. R. BOWEN, 

E. D. I)., 

JNO. S. BARBOUR, 

E. D. D., 

Attorneys for Appellee, 
Potomac Electric Power Company. 
WILLIAM A. ROBERTS, 

Counsel for Intervener, Public Utili¬ 
ties Commission of the District of 
Columbia. 

RICHMOND B. KEECH, 

People’s Counsel of the District 
of Columbia, Intervener. 

119 [Endorsed:] In the Court of Appeals of the Dis¬ 
trict of Columbia. No. 5662. Joseph J. Moebs, Ap¬ 
pellant, v. Potomac Electric Power Company et al., Appel¬ 
lees. Stipulation. Law Offices Shands and Bull, Shoreham 
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Building, Washington, D. C. Court of Appeals, Di 
Columbia. Filed May 31, 1932. Henry W. Hodg 


istrict of 
j?s, Clerk. 


Endorsed on cover: District of Columbia Supreifoe Court. 
No. 5662. Joseph J. Moebs, appellant, vs. Potomac^ Electric 
Power Company, a corporation; Mason M. Patrick, Har- 
leigh H. Hartman, et al. Court of Appeals, District of 
Columbia. Filed Apr. 26, 1932. Henry W. Hodges, Clerk. 
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Attorneys for Appellants in 
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SUBJECT INDEX. 
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v. 

Potomac Electric Power Company, a Corporation; 
Mason M. Patrick, Hakleigii H. Hartman, et Apj. 

No. 5662. | 

BRIEF FOR APPELLANTS. 


STATEMENT OF CASE. 

These cases are appeals from the Supreme Court of 
the District of Columbia, under its general equity juris¬ 
diction, wherein Mr. Justice Letts denied an applica¬ 
tion by appellants for an injunction to prevent the! Po- 



tomac Electric Power Company from cutting off the 
electricity from appellants’ buildings when appellants 
refused to sign a contract, one of the provisions of 
which if agreed to by appellants, would have prohib¬ 
ited them from selling electric current to the tenants 


of their own buildings upon the basis of exact mea¬ 
surement by means of electric meters owned and in¬ 
stalled by appellants. 

These particular suits did not originate before the 


Public Utilities Commission of the District of Columbia 


and hence are not appeals under the statute nor are 
they subject to the various procedural rules and limita¬ 
tions provided by statute for such appeals. In another 
independent proceeding, in which the appellants here¬ 
in were parties, the Commission investigated and ruled 
upon the subject-matter of these suits but the Supreme 
Court of the District of Columbia, in appeals under the 
statute in those cases, held that the Commission had 
no jurisdiction over the matter and those suits were 
thereupon terminated. 

The two cases here presented have been consoli¬ 
dated for hearing because of their similarity both as 
to facts and law. 

The only differentiating characteristic in the cases 
is that in Leivis et al., No. 5661, appellants are the own¬ 
ers of a building used and rented exclusively as office 
and store space while in Moebs, No. 5662, appellant is 
the owner of a building used and rented as apartments 
as well as for stores and shops. 

To preserve the identity of each case and for 
clarity, the facts are set forth separately. In the ar¬ 
gument, however, the citations of authority and other 
statements apply equally to both cases. 
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THE ISSUE. 

There is but a single issue to be decided, namely, 
whether upon the facts established in the court below, 
it is lawful for appellants to resell electricity to their 
tenants upon the basis of exact measurement by 
means of electric meters, after having purchased | such 
electricity from the Potomac Electric Power Com- 
pany. 

THE FACTS. 

| 

The following facts, established in the court tyelow 
by admissions in the answers to the bills and by Stipu¬ 
lations of the parties, are the only relevant jones 
necessary for a decision by this Court: 

i 

(a) The Facts in Lewis et al. No. 5661. 

(1) The appellants, as Trustees, are the owners of 
the Adams Building located at 1333-35 F Street, N. W., 
in the District of Columbia. 

In 1924 appellants acquired and remodeled this l|mild- 
ing and since that time have maintained and operated 
it as a modern office and commercial building, renting 
certain parts thereof as offices and other partis as 
stores and shops. (Stipulation, par. 2, R. 73-74.^ 

(2) The Adams Building is fully equipped with all 
the necessary electrical apparatus to receive electric 
current from the power company for the general! uses 
of appellants within the building and for distribution 
by appellants to their tenants. 

This equipment was purchased and installed bjy the 
appellants at a cost of approximately $5,000 and was 
duly inspected and approved by the proper public au¬ 
thorities of the District of Columbia as to its safety 
and adequacy. (Stipulation, par. 3, R. 74.) 
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(3) When appellants remodeled their building in 1924, 
they purchased and installed separate electric meters 
therein for measuring the quantity of current con¬ 
sumed bv each 1 tenant and this was done with the 
knowledge and cooperation of the agents and represen¬ 
tatives of the Potomac Electric Power Company (Stip¬ 
ulation, par. 13, R. 77.) 

(4) Ever since the acquisition of the Adams Build¬ 
ing by appellants, appellants’ tenants, under contracts 
entered into by each of them with appellants, have paid 
appellants for the exact quantity of current which each 
tenant actually consumed. The rate paid by appellants’ 
tenants for electric current was and is Ihe prevailing 
domestic rate charged bv the Potomac Electric Power 
Company. (Stipulation, par. 13, R. 77-78.) 

(5) Ever since the completion of appellants’ build¬ 
ing all electric current consumed therein has been fur¬ 
nished by the power company under a request in writ¬ 
ing from appellants so to do and a letter from the 
power company confirming said request and agreeing 
to furnish said current. This current has been paid 
for by appellants in accordance with the terms of tlie 
power company’s standard form of contract then in 
use, and as approved by the Public Utilities Commis¬ 
sion of the District of Columbia. (Stipulation, par. 5, 
R. 74-75.) 

(6) Under date of October 4, 1929, the power com¬ 
pany addressed a letter to appellants stating that 
electric service to them at the Adams Building would 
cease after ten days unless appellants entered into a 
new contract with the company. (Exhibit A, R. 12). 

(7) Appellants thereupon requested the power com¬ 
pany to send them the new form of contract. (Ex¬ 
hibit B, R, 12-13.) 
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(8) Oil October 9, 1929, the power companyj sent 

appellants a letter enclosing the new form of contract 
which contained, among other things, the following 
provision: “The electric current to be furnished here¬ 
under is for my/our own use and not for resale.” (Ex¬ 
hibits D and E, R. 13-14.) | 

(9) By letter of October 12, 1929, appellants stated 

to the power company that the new form of contract 
had been signed by them but with the modification 
noted thereon: “Except as stated in our accompany¬ 
ing letter.” I 

Appellants added to the power company’s para¬ 
graph against resale the following words: “To cjthers 
than the tenants of our said building.” 

Appellants further informed the power companjr that 
they were unwilling to enter into any agreement which 
would prevent them from continuing their pijescnt 
practice of reselling current to the tenants of I their 
building upon a measured basis. (Exhibit E, R. 1|>-16.) 

(10) The power company by letter dated October 14, 
1929, refused to accept appellants’ modification 6f the 
new form of contract and again called api)ellant|s’ at¬ 
tention to the notice of October 4, 1929, wherein the 
power company threatened to cut oft the electric cur¬ 
rent from appellants’ building. (Exhibit D, R. 1(3.) 

To restrain the power company from the hction 
threatened appellants filed suit in the Supreme Court 
of the District of Columbia. (Bill of Complaiijt, R. 

2 - 11 .) j 

(b) The Facts in Moebs No. 5662. 

(1) The appellant is the owner of a building on the 
southwest corner of Connecticut Ave. and Duponi Cir- 
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cle, in the District of Columbia known as the Dupont 
Circle Building. 

This building was erected in 1927 and is now op¬ 
erated by appellant as an apartment hotel. The nine 
upper floors are rented as apartments and the ground 
floor as stores and shops. (Stipulation par. 2, R. 23.) 

(2) The Dupont Circle Building is fully equipped 
with all the necessary electrical apparatus to receive 
electric current from the power company for the gen¬ 
eral uses of appellant within the building and for dis¬ 
tribution by appellant to his tenants. This equipment 
was purchased and installed by the appellant at a cost 
of approximately $7,000 and was duly inspected and 
approved by the proper public authorities of the Dis¬ 
trict of Columbia as to its adequacy and safety. (Stipu¬ 
lation par. 3, R. 24.) 

(3) During the year 1927, upon completion of the 
first story of the Dupont Circle Building, appellant pur¬ 
chased and installed separate electric meters therein 
for measuring the quantity of current consumed by 
each tenant and this was done with the knowledge and 
cooperation of the agents and representatives of the 
Potomac Electric Power Company. (Stipulation par. 
13, R. 24-5.) 

(4) Ever since tlie completion of the Dupont Circle 
Building the electric current consumed therein has 
been furnished by the power company under contract 
with appellant made on or about March 1, 1927. This 
current has been paid for by appellant in accordance 
with the terms thereof, said contract being one of the 
power company’s regular form of contracts approved 
by the Public Utilities Commission of the District of 
Columbia. (Stipulation pars. 5 and 14, R. 24-5.) 
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(5) Ever since 1927 appellant’s tenants under Con¬ 
tracts entered into by each one of them with appellant, 
have paid appellant for the exact quantity of current 
which each tenant actually consumed. The rate paid 
by appellant’s tenants was and is the prevailing domes¬ 
tic rate charged bv the Potomac Electric Power dom- 
pany. (Stipulation par. 13, R. 24-5.) 

(6) Under date of October 9, 1929, the power cjom- 
pany addressed a letter to appellant stating that Elec¬ 
tric service would cease to him after ten days unless 
appellant would enter into a new contract with the 
company. (Exhibit A, R. 9.) 

(7) Appellant thereupon requested the power com¬ 
pany to send him the new form of contract referred 
to. (Exhibit B, R. 10.) 

(8) On October 14, 1929, the power company sent 
appellant a letter enclosing the new form of contract 
which contained, among other things, the following 
provisions: “The electric current to be furnished l^ere- 
under is for my/our own use and not for resale.” (Ex¬ 
hibits C and D, R. 10-11.) 

(9) By letter of October 19, 1929, appellant stated to 
the power company that the new form of contract had 
been signed by him with the modification noted there¬ 
on: “Except as stated in my accompanying letter.” 

Appellant added to the power company’s paragraph 
against resale the following words: “to others than the 
tenants of my said building”. 

Appellant further informed the power company! that 
he was unwilling to enter into any agreement which 
would prevent him from continuing his present prac¬ 
tice of reselling current to the tenants of his own build¬ 
ing upon a measured basis. (Exhibit E, R. 11-12.) 
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(10) The power company by letter dated October 21, 
1929, refused to accept appellant’s modification of the 
new form of contract and called appellant’s attention 
to the notice of October 9, 1929, wherein the power com¬ 
pany threatened to cut off the electricity from appel¬ 
lant’s building. (Exhibit D, R. 12-13.) 

To restrain the power company from the action 
threatened, appellant filed suit in the Supreme Court 
of the District of Columbia. (Bill of Complaint, R. 1-8.) 

Proof of certain other facts was offered by appel¬ 
lees in the court below and found as facts by Mr. Jus- 
lice Letts. To all facts not deemed relevant or mate¬ 
rial to the issue, or competent, counsel for appellants 
made due objection and took exception to the ruling of 
the court. The grounds for appellants’ objections and 
exceptions in support of the first six assignments of 
error are more fully amplified in Point IX of this brief. 
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ASSIGNMENT OF ERRORS. 

It is respectfully urged and contended that the Su¬ 
preme Court of the District of Columbia erred: 

1. In admitting in evidence paragraphs 4, 6, 7, 8, 9, 
10, 11,12,15 and 16 of the Stipulation of Facts bearing 
date April 23, 1931, and tiled herein May 11, 1931. 

2. In admitting in evidence Defendant’s Exhibit No. 

1, being Rate Schedules for Electric Service in the 
District of Columbia of the Potomac Electric Power 
Company, revised to January 1, 1928. 

3. In admitting in evidence Defendant’s Exhibit No. 

2, being Rate Schedules for Electric Service in the Dis¬ 
trict of Columbia of the Potomac Electric Power Com¬ 
pany, revised to January 1, 1929. 

4. In admitting in evidence Defendant’s Exhibit No. 

5, being Order No. 737 of the Public Utilities Commis¬ 

sion of the District of Columbia, as amended by Ojxler 
No. 750. | 

5. In admitting in evidence Defendant’s Exhibit No. 

6, being Order No. 748 of the Public Utilities Commis¬ 
sion of the District of Columbia. 

6. In finding as facts the matters set forth in para¬ 
graphs 8, 9, 10,11, 12, 15, 17 and 21 of the Findings of 
Fact filed herein December 21, 1931. 

i 

7. In holding that the Public Utilities Commission 
of the District of Columbia, under the provisions of 
Section S of the Act of Congress, approved March 4, 
1913, and the amendments thereto, has, unquestion¬ 
ably, the power and it is its duty, to fix rates of;the 
defendant that are reasonable, based on the purpose 
for which the service is purchased, and to approve the 
terms and conditions under which it is sold by the de¬ 
fendant. 
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8. In holding that the Order, of the Public Utilities 
Commission of the District of Columbia, No. 737, dated 
December 31, 1928, approving the Schedule of Rates 
of the defendant for the year 1929, and also the rule 
of the defendant contained in said Schedule of Rates, 
reading as follows: 


“1. The Consumer agrees not to use the current 
for any purpose or for any additional equipment 
other than that provided for in this contract with¬ 
out first having notified the Company in writing 
and having received the Company’s consent there¬ 
to. It is expressly understood and agreed that 
electric service furnished to the Consumer shall be 
for his (her or their) own use and may not be re- 
metered (or submetered) by the Consumer for the 
purpose of selling electric service to another or 
others . 7 7 


was lawfully made and is valid and the foregoing rule 

contained therein is lawful, just, reasonable and non- 

discriminatorv. 

* 


9. In holding that the Order, of the Public Utilities 
Commission of the District of Columbia, No. 748, 
dated February 28, 1929, dealing with the practice of 
submetering electric current or energy in the District 
of Columbia, wbs lawfully made and is valid. 

10. In holding that the said rule or regulation of the 
defendant designed to prevent submetering and which 
limits the purchase of electric current or energy to 
the customer’s own use under the schedule of rates 
under which it is purchased is lawful, just, reasonable, 
and nondiscriminatorv. 

11. In holding that to permit any device whereby 
electric current is not sold by the defendant to the ulti¬ 
mate consumer at rates which are under governmental 
regulation and just and reasonable but does permit 
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electric current to be sold to a middleman at rhtes 
which may or may not apply to the ultimate consumer 
will affect the net revenue of the defendant and be 
against the public interest and good public policy.! 

12. In holding that the rule of the defendant <fom- 
plained of by the plaintiffs which requires the plain¬ 
tiffs or consumer to agree that the electric current or 
energy purchased from the defendant is for his own 
use and not to be remetered for sale to others does not 
deprive anyone of service, but merely prescribes the 
terms and conditions under which he may get the ser¬ 
vice required for his own use. 

13. In holding that there is no discrimination by the 
defendant in selling its electric current or energy to 
one who rents electrically serviced space and refusing 
to sell electric current or energy to one who intends to 
sell the same to his tenants on a measured or unmea¬ 
sured basis. 

14. In holding that the enforcement by the defen- 
dant of its said rule designed to prevent submeteung 
will not deprive the plaintiffs of any of their property, 
or violate any of their rights, privileges or immunities 
as guaranteed to them by the Constitution of j the 
United States, or as provided by law. 

15. In holding that defendant is entitled to discon¬ 
tinue its electric current and service to the plaintiffs 
unless said plaintiffs will submit and agree to the feaid 
electric current or energy being furnished and sold to 
them in accordance with the terms of the defendant 
power company’s contracts, and at rates lawfully pre¬ 
scribed by the Public Utilities Commission and inj ac¬ 
cordance with the lawful rules and regulations of I the 

i 

defendant as filed with and approved by the Public 
Utilities Commission of the District of Columbia. 
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16. In holding that the defendant power company 
is entitled to discontinue its electric current and ser¬ 
vice to the plaintiffs unless said plaintiffs will agree 
that electric service furnished to the plaintiffs shall be 
for their own use and is not to be remetered or sub¬ 
metered by the plaintiffs for the purpose of selling 
said electric service to another or others. 

17. In holding that there is no jurisdiction in this 
Court to grant the relief prayed for by the plaintiffs 
in their bill tiled herein. 


18. In holding that the plaintiffs’ bill filed herein 
should be dismissed for want of equity. 

19. In holding that the defendant should not be re¬ 
strained from enforcing its said rule approved by the 
Public Utilities Commission by its Order Xo. 737, and 
the Bill of Complaint should be dismissed. 

20. In refusing to hold that the Public Utilities Com¬ 
mission of the District of Columbia has no jurisdiction 
or power under Section 8, par. 1 of the Act of Con¬ 
gress approved March 4, 1913, creating the Public Util¬ 
ities Commission of the District of Columbia and pre¬ 
scribing its powers and jurisdiction (37 Stat. 974), to 
approve a form of contract which permits the defen¬ 
dant, Potomac Electric Power Company, to require 
plaintiffs to agree, as a condition to receiving electric¬ 
ity, that plaintiffs will not transmit on or through their 
own private building, mentioned in the bill of com¬ 
plaint, electricity so purchased, for the use of tenants 
of their said building under private contracts with 
them for the re-sale of such electricity to such tenants 
upon a measured basis. 

21. In refusing to hold that the defendant, Potomac 


Electric Power Company, may not lawfully require 
plaintiffs to agree as a condition of receiving electric- 
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ity from it, not to transmit the same on or through their 
own private building, mentioned in the bill of com¬ 
plaint, for the use of tenants of said building under 
private contracts with them for the resale of such elec- 
tricity by plaintiffs to such tenants upon a measured 
basis. 

22. In refusing to hold that the enforcement by the 
defendant, Potomac Electric Power Company, of its 
said rule, designed to prevent submetering, wi|l de¬ 
prive the plaintiffs of their property, and violate it heir 
rights, privileges or immunities as guaranteed to them 
by the Constitution of the United States, and as pro¬ 
vided bv law. 

41 

23. In refusing to hold that the defendant is nc^t en¬ 
titled to discontinue its electric current and service to 
the plaintiffs unless they will submit and agrj^e to 
enter into a contract upon the condition that none of 
the electric current to be received by them thereunder 
will be re-sold to their tenants. 

24. In refusing to hold that the Court has full power 
and jurisdiction to grant the relief prayed for by the 
plaintiffs in their bill filed herein. 

I 

25. In refusing to hold that the defendant shodld be 
restrained from enforcing its said rule to prevent the 
plaintiffs from transmitting electric current purchased 
from the defendant to the tenants of their own pudd¬ 
ing under private contracts for the resale thereof to 
them upon a measured basis. 

26. In refusing to enter a decree granting the relief 
prayed for by the plaintiffs in their bill of complain 1 
filed herein. 

27. In entering the decree, bearing date December 
23, 1931, dismissing plaintiffs’ bill of complaint. 
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ARGUMENT. 

The conclusions of law made by Mr. Justice Letts 
were very numerous and as no written opinion was 
rendered by him it was necessary for counsel for ap¬ 
pellants to develop the subject to its fullest extent in 
order to adequately present the case to this Court. For 
that reason the assignments of the errors made bv the 
court below are not dealt with seriatim. 

I. 

Building Owner Reselling Electricity to Tenants of 
His Building is Not a Public Utility and the Pub¬ 
lic Utilities Commission Has No Jurisdiction 
Over the Subject-Matter of These Suits. 

Paragraph 1 of the Law Creating the Public Utili¬ 
ties Commission for the District of Columbia, 37 Stat. 
974, contains among others, the following definitions 
of terms: 

“The term ‘public utility’ as used in this section 
shall mean and embrace every street railroad, 
street railroad corporation, common carrier, gas 
plant, gas corporation, electric plant, electrical 
corporation, water power company, telephone cor¬ 
poration, telephone line, telegraph corporation, 
telegraph line, and pipe line company. 

********* 

“The term ‘electric plant’ when used in this 
section includes all engines, boilers, dynamos, 
generators, storage batteries, converters, motors, 
transformers, cables, wires, poles, lamps, meters, 
easements, real estate, fixtures, and personal prop¬ 
erty, materials, apparatus, and devices of every 
kind operated, owned, used or to be used for or 
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in connection with or to facilitate the generation, 
transmission, distribution, sale, or furnishing of 
electricity for light, heat, or power, and anyi con¬ 
duits, ducts, or other devices, materials, apparatus, 
or property for containing, holding, or carrying 
electrical conductors used or to be used wholly or 

l * 

in part for the transmission of electricity for 
light, heat, or power, except where electricity is 
made, generated, produced, or transmitted by a 
private person or private corporation dn or 
through private property solely for its owp use 
or the use of tenants of its building and ncft for 
sale to or for the use of others. 

“The term 'electrical corporation’ when u^ed in 
this section includes every corporation, company, 
association, joint-stock company or association, 
partnership, or person doing business in tluf Dis¬ 
trict of Columbia, their lessees, trustees, cjr re¬ 
ceivers, appointed by any court whatsoever,! own¬ 
ing, operating, controlling, or managing an^ elec¬ 
tric plant, including any water plant, or water 
property, or water falls, or dam, or water-power 
stations, except where electricity is made, gener¬ 
ated, produced, or transmitted by a privaU per¬ 
son or private corporation on or through private 
property solely for its own use or the use of ten¬ 
ants of its building and not for sale to or fyr the 
use of others.” (Emphasis added.) 

i 

It is clear from the foregoing provisions that the 
owner of a building who purchases electricity from 
the power company for the use of himself and resale to 
his tenants does not, by reason of such purchase and 
resale, assume the status of an “electrical corpora¬ 
tion’ J within the meaning of Paragraph 1, nor does the 
electrical equipment of his building become an elec¬ 
tric plant.” These definitions, it will be observed, 
contain express exceptions for a private persoil who 
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makes, generates, produces and transmits, or who only 

transmits, electricity through his private property for 

the use of tenants of his building. The disjunctive 

language of the exception indicates a recognition by 

Congress of the well known fact that electric energy 

is frequently transmitted by a private person through 

his property both for his own use and for sale to his 

tenants. The statute plainly contemplates the sale of 

electricity by an owner to his tenants and prohibits 

onlv the sale thereof to others than tenants. Neither 
* 


of the appellants in the present appeals has under¬ 
taken to sell nor has sold electricity to others than 
tenants of his building. Therefore, as the appellants 
are conducting private enterprises in which the gen¬ 
eral public is not concerned, they cannot be said to 
have the status of an ‘ 4 electrical corporation’’ or of 
any other public utility, and the Commission is with¬ 
out power to make any order affecting the contractual 
rights of these owners or regulate the use of their 
property within their own buildings. 

Without such an exception as contained in the para¬ 
graph defining an “electrical corporation”, a building 
owner does not assume the status of a public utility 
merely by purchasing current from a utility and re¬ 
selling it to his tenants either upon a metered or an 
unmetered basis. Such an owner owes no duty to the 
public generally, nor does he hold himself out to serve 
the general public. His business is confined to those 
with whom he has entered into private contracts re¬ 
lating to his private property. 

In the case of Terminal Taxicab Co. v. District of 
Columbia, 241 U. S. 252, the plaintiff brought a suit to 


restrain the Public Utilities Commission of the District 
of Columbia from exercising jurisdiction over it. The 



emo 

and 


first item of plaintiff’s business, amounting to ajoout 
thirty-five per cent of the whole, consisted of carrying 
passengers to and from the Union Station undej’ an 
exclusive lease with the Washington Terminal Com- 
pnny: the second item, amounting to about twenty-five 
per cent of its business, was done under contracts jsvith 
certain hotels by which plaintiff was given the exclu¬ 
sive right to solicit business in and about the hotels; 
and the rest of plaintiff’s business, amounting to ajbout 
forty per cent, consisted mainly in furnishing automo¬ 
biles from its central garage on orders. The Supi 
Court distinguished between the public business 
the private business of plaintiff and held that ajs to 
the terminal and hotel business the plaintiff jwas 
a public utility and subject to the jurisdiction of 
the Commission but as to its garage business 
plaintiff was not. The portion of the opinioij of 
Mr. Justice Holmes relating to plaintiff’s private 
business, which supports appellants’ contention h|ere- 
in, is as follows (pp. 255-6): 

“The rest of the plaintiff’s business, amounting 
to four tenths, consists mainly in furnishing ajuto- 
mobiles from its central garage on orders, gener¬ 
ally by telephone. It asserts the right to refuse 
the service, and no doubt would do so if the pay 
was uncertain, but it advertises extensively, and, 
we must assume, generally accepts any seemingly 
solvent customer. Still, the bargains are individ¬ 
ual, and however much thev mav tend towards uni- 
fortuity in price, probably have not quite the me¬ 
chanical fixity of charges that attends the usp of 
taxicabs from the station and hotels. There is no 
contract with a third person to serve the pijblic 
generally. The question whether, as to this part 
of its business, it is an agency for public use with- 
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ill the meaning of the statute, is more difficult. 
Whether it is or not, the jurisdiction of the Com¬ 
mission is established by what we have said, and 
it would not be necessary to decide the question 
if the bill, in addition to an injunction against 
taking jurisdiction, did not pray that order No. 
44 of the Commission be declared void. That 
order, after declaring that the plaintiff was en¬ 
gaged in the business of a common carrier within 
the meaning of the act, and so was within the 
jurisdiction of the Commission, required the plain¬ 
tiff to furnish the information called for in a 
circular letter of April 12, 1913. What this in¬ 
formation was does not appear with technical pre¬ 
cision, but we assume that it was in substance 
similar to a later requirement of a schedule show¬ 
ing ail rates and charges in force for any service 
performed by the plaintiff within the District, or 

anv service in connection therewith. If we are 
•> 

right, this demand was too broad unless the busi¬ 
ness from 1 the garage also was within the act. 
There is no such connection between the charges 
for this last and the others as there was between 
the facts required and the business controlled in 
Interstate Commerce Commission v. Goodrich 
Transit Co., 224 U. S. 194, 211, 56 L. ed. 729, 736, 
32 Sup. Ct. Rep. 436. Although I have not been 
able to free my mind from doubt, the court is of 
opinion that this part of the business is not to be 
regarded as a public utility. It is true that all 
business, and, for the matter of that, every life in 
all its details, has a public aspect, some bearing 
upon the welfare of the community in which it 
is passed. 1 But, however it may have been in 
earlier days as to the common callings, it is as¬ 
sumed in our time that an invitation to the public 
to buv does not necessarilv entail an obligation to 
sell. It is assumed that an ordinary shopkeeper 

mav refuse his wares arbitrarily to a customer 
• » 

whom he dislikes, and although that consideration 



is not conclusive, German Alliance Ins. Co. v. 
Kansas, 233 U. S. 389, 407, it is assumed that such 
a calling’ is not public as thb word is used. Ip the 
absence of clear language to the contrary it wpuld 
be assumed that an ordinary livery stable stood 
on the same fooling as a common shop, and there 
seems to be no difference between the plaintiff’s 
service from its garage and that of a liverv stable. 
It follows that the plaintiff is not bound to give 
information as to its garage rates.” 


In the case of Chesapeake cO Potomac Telephony Co. 
v. Manning, 186 U. S. 238, it appeared that a paift of 


the business of the telephone company partook of a 
private nature, viz. its private rental business, and the 
Court held that such part was not subject to legislative 
control. At pp. 246-248, the Court said: 

* we start with the proposition tlijat it 
can not be presumed that a legislature intends any 
interference with purely private business. It can¬ 
not ordinarily prescribe what an individual or 
corporation, engaged in a purely private business, 
shall charge for services, and, therefore, although 
the language of a statute may be broad enough to 
include such private business, it will generally be 
excepted therefrom in order to remove all doubts 
of the validity of the legislation. 

* ******** 

Again, while a legislature may prescribe regula¬ 
tions for the management of business of a public 
nature, even though carried on by private corpora¬ 
tions with private capital and for private benefit, 
the language of such regulations will not be broad¬ 
ened by implication. In other words, there js no 
presumption of an intent to interfere witlj the 
management by a private corporation of its prop¬ 
erty any further than the public interests require, 
and so no interference will be adjudged bdyond 
the clear letter of the statute.” 
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That a building owner who resells electricity to his 
tenants is not a public utility is established by the case 
of Jonas v. Swetland Company, 119 Ohio St. 12, 1G2 X. 
E. 45. In that case it appeared that a building owner 
purchased electric current from the electric power com¬ 
pany and resold it to its tenants on a measured basis 
through meters installed bv it. A tenant becoming 
dissatisfied with the rate charged, applied to the court 
for relief. The Court held that the building owner 
was not a public utility and, upon this point said, at 
p. 46: 


“There being no evidence in the record that the 
realty company had dedicated its property to the 
public service, nor had been willing to sell current 
to the public, under the holding of this court in 
IJissem r. (litran, 112 Ohio St. 59, 146 N. E. 808, 
the Swetlaiul Company is not a public utility. The 
cases cited on behalf of plaintiff in error were 
cases in which the companies in question furnished 
service to the public generally, not confining their 
services to their tenants and employees—an en- 
tirelv different situation from that disclosed bv 
this record." 


Further reference will hereinafter be made to this 
case. 

The Appellate Division of the Supreme Court of 
New York in People ex rel New York Edison Company 
v. Public Service Commission, 191 App. Div. 237, rec¬ 
ognized the plain distinction in the statutes between a 
public utility furnishing gas or electricity to customers 
and a private building owner purchasing electricity 
from the power company and reselling it to his ten¬ 
ants, and in referring to the New York statute said: 



“It is perfectly clear that the statute intended 
to make a distinction between those corporations 
which are manufacturing gas or electricity I for 
their own use and for the purposes of their temjints 
and those who went further and assumed to !sell 
their gas or electricity to outsiders.” 

In view of this distinction the court held that a land¬ 
lord is entitled to “break down” service of electricity 
for his own use and for measured resale to his tenants 
although not entitled to “break down” service for 
sale to other parties. 

An analogous situation is also found in the practice 
of many hotels in charging for local telephone calls. 
It was definitely settled many years ago bv the Public 
Service Commission of Maryland in the case of Joseph 
Hoffman Jacobs v. Chesapeake and Potomac Tele¬ 
phone Company of Baltimore City, 2 Md. Pub. Serv. 
Com. Rep. 190, decided June 19, 1911, that the hotel 
company was not a public utility, and could lawfully 
charge at the rate of ten cents per call although it j)aid 
the telephone company the wholesale rate of only three 
cents per call. In delivering the opinion of the cjom- 
mission, Chairman Ambler stated: 


“Mr. Joseph Hoffman Jacobs, a member of! the 
Baltimore bar, complains that the Chesapeake] and 
Potomac Telephone Company of Baltimore City 
required him to pay ten cents for telephoning from 
a booth in the lobby of Kernan’s Hotel to his office, 
at the corner of St. Paul and Fayette Streets, both 
points being within the city, when its published 
schedule shows a rate of five cents on local mes¬ 
sages from any public pay station, and he asks 
that a stop be put to this practice. 
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“The equipment, constituting what is known us 
a ‘private branch exchange/ was installed by the 
telephone company and rented to the hotel under 
a contract whereby the hotel agrees to pay a fixed 
rental and in addition a toll of three cents on all 
outgoing local messages and the regular rates on 
long distance messages. This appears to be in ac¬ 
cordance with the charges for such equipment set 
forth in the defendant’s schedule, and the rent¬ 
ing covers the cost of all incoming messages. The 
‘private branch exchange’ is controlled by the 
hotel, which not only pays all expenses connected 
with its operation, including salaries of the opera¬ 
tors but fixes and collects all charges for the use 
of its facilities, including coins deposited in I lie 
slot boxes. The telephone company keeps a record 
of the outgoing messages and is paid for them at 
the rate of three cents each, according to the num¬ 
ber shown by its monthly accounts, regardless of 
the amount that may have been collected bv the 
hotel. 


* 


* 


* 




“lie contends that by entering the booth and 
taking down the receiver, he had already become 
a customer of the defendant, entitled to service at 
the regular rates, and his rights as such could not 
be affected bv what he calls the ‘secret agreement ’ 
between the hotel and the telephone company. 

“In our opinion this contention is not sound. 
As the telephone company had no control of the 
booth or of the service rendered by employees of 
the hotel, the plaintiff could not by merely enter¬ 
ing the booth and taking hold of the receiver, make 
himself a customer of the telephone company.” 


To same effect see Re Certain Hotel Companies, 4 
Md. Pub. Serv. Com. Rep. 594. 

It is significant that in the telephone cases the utility 
owned all the wiring, instruments and other equipment 
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within the building and also made all original installa¬ 
tions and changes. It is common knowledge that m the 
District of Columbia each instrument bears a plate 
or impression to the effect that it is the property of the 
utility. The appellants’ position here is much stronger 
in that all the wiring and equipment within their build¬ 
ings is owned exclusively by appellants and is subject 
to no control or supervision whatever by the utility or 
public authorities, except as to its safety and adequacy. 

From the foregoing authorities it is plain that the 
appellants herein are not public utilities. The powers 
of the Public Utilities Commission of the Distribt of 
Columbia are clearlv defined by the law creating it 
and it mav exercise onlv those powers which have been 
conferred upon it. No language is to be found in the 
statute which expressly or impliedly gives to the Com¬ 
mission jurisdiction over private property unless the 
same be operated by and in the business of a pjublic 
utility. Therefore, any ruling by the Commission 
which would operate to interfere with or to regelate 
private property or to prevent a private citizen ^rom 
contracting freely with respect to his own property is 
ultra vires and void. This point, in its application to 
the rights of the appellants herein, was determined 
by the Supreme Court of the District of Columbia in 
Equity Causes Nos. 49,753, 49,755, 49,756 and 49,757, 
wherein the present appellants or their privies jwere 
plaintiffs and the power company and the Public Utili¬ 
ties Commission were defendants and wherein theisuits 

i 

were treated as appeals under the statute. Mr. Justice 
Bailey, in ruling on motions to dismiss the bills,! ren¬ 
dered the following written opinion: 
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“The bills of complaint in these cases were 
brought in a double aspect, both as proceedings 
under the statute and also as ordinary bills in 
equity. Upon the court’s holding that this could 
not be done, the plaintiff elected to proceed under 
statute. As I construe the statute, the Public Util- 
ties Commission has no jurisdiction over the par¬ 
ticular kinds of sub-metering involved in these 
cases. The Commission’s order however does not 
forbid sub-metering but merely approves a form 
of contract proposed by the power company con¬ 
taining provisions against sub-metering. It is 
conceivable that such a contract might contain 
provisions as to many matters not within the juris¬ 
diction of the Commission which might neverthe- 
less be perfectly legal. So without passing on the 
legality of these sub-metering provisions, in my 
opinion the order of the Commission is not void. 
If these provisions are illegal the parties have 
their remedy by proceedings in the proper courts. 
The motions to dismiss the bills will be sustained.” 
(Emphasis added.) 


The decrees dismissing the bills expressly stated that 
the bills were “dismissed for the reasons set forth” in 
the foregoing opinion. Xo appeal from this ruling was 
taken. Thus we have a final decision between the par¬ 
ties hereto, or their privies, which specifically holds 
that “the Public Utilities Commission has no jurisdic¬ 
tion over the particular kinds of sub-metering involved 
in these cases.” It is well settled law that a judgment 
of a court of competent jurisdiction, upon a question 

directly involved in one suit, is conclusive as to that 
* / 

question in another suit between the same parties or 
their privies. Russell v. Place, 94 U. S. 606, 60S; 
Southern Pacific Railroad Company v. United States , 
168 U. S. 1, 48. And that a judgment on demurrer— 
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mation to dismiss in an equity suit—is as conclusive 
as one rendered upon proof. Northern Pacific Rail¬ 
way v. Slayht , 205 U. S. 122, 130. The final decision 
of Mr. Justice Bailey therefore is binding; between the 
parties herein and very definitely removes the question 
of the jurisdiction of the Public Utilities Commission 
from the instant cases. It is obvious that any order 
of the Commission with respect to a subject n^atter 
over which it has no jurisdiction is not binding* ilk any 
way upon the present appellants. Surely it cannot 
be properly argued that the Commission has author¬ 
ity to accomplish in an indirect manner by approving 
a rule of the power company that which it admittedly 
cannot accomplish in a direct manner. The jnere 
statement of such a proposition discloses its absurdity 
and furnishes a complete answer. If the power com¬ 
pany can enforce its so-called rule designed to prohibit 
sub-metering, it must do so by reason of its own ipher- 
cut powers—which we deny it has—and not by reason 
of any colorable assistance from the Commission] As 
amply demonstrated in this brief at other points, the 
power company has no such inherent power. 


II. 

Electricity is a Commodity and When Sold and De¬ 
livered Becomes the Property of the Purchaser 
Subject to His Exclusive Control and Disposal. 

Electricity, despite its invisiblity, is regarded in 
law as personal property with the usual incidents of 
purchase, ownership and sale. This is well statdd by 
Curtis on The Law of Electricity, who, at pages 0 and 
7, says: 
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“In spite of its invisibility, electricity is con¬ 
sidered in law as personal property subject to 
ownership, sale and disposal as inanimate objects. 

It lias a substance which mav be measured. And 

* 

one, having the ownership and possession of an 
electric wire, may properly be said to have posses¬ 
sion of the electricitv with which the wire is 

%> 

charged. ’ ’ 


This point was settled in this jurisdiction as long 
ago as 1895 in the case of U. E. Electric Lighting Co. 
v. The Metropolitan Club, 6 App. D. C. 536. In that 
case the Metropolitan Club had secured an interlocu¬ 
tory order from the Supreme Court of the District of 
Columbia temporarily restraining the electric com¬ 
pany from cutting off its electricity and one of the 
questions involved was whether an appeal could be 
taken to this Court under the Act of February 9, 1893, 
allowing appeals from interlocutory orders whereby 
the possession of property was changed or affected. 
In order to decide this question it was incumbent upon 
the court to decide whether electric current was prop¬ 
erty and if so whether its possession was changed or 
affected by the injunction. The Court very definitely 
held that electric current was property and that it 
became the property of the club when delivered on its 
premises. At p. 543 Mr. Justice Morris said: 


“The property in question is the property of 
the electric lighting company, and remains its 
property until it is delivered to the club under 
the contract, when it becomes the property of the 
club.” (Emphasis added.) 


The holding of this Court is in full accord with 
many recent decisions to the same effect evidenced by 
the following authorities. 
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In Hill v. Pacific Gas & Electric Co., et al., 22 Cal. 
App. 7SS, 13G Pac. 492, the Supreme Court of Cali¬ 
fornia, discussing’ the nature of electricity, said: 

“It may be regarded as a solecism to say jthat 
one may own a thing not susceptible of definition, 
and the nature and character of which is practi¬ 
cally unknown, yet when one gathers from the ele¬ 
ments an energy or force which he may store, 
transmit, and utilize, he thereby appropriates to 
his own use that thing, whatever it may be, | and 
it is a subject of ownership, of barter and salso 
long as it is in his possession.” 

That electricity is a “commodity” was assumed 
without question by the Supreme Court of California 
in Finney <0 Boyle Co. v. Los Angeles Gas & Elec. 
Corp., 168 Cal. 12, 141 Pac. 620, as shown by the fol¬ 
lowing quotation from the opinion: 

“Generally speaking, the public utility can and 
does have no interest in or control over the Com¬ 
modity which it furnishes when it has passedjinto 
the possession of the consumer. It is the duty 
which the purveyor or producer lias undertaken 
to perform on behalf of and so owes to the public 
generally, or to any defined portion of it, as the 
purveyor of a commodity, or as an agency ii^ the 
performance of a service, which stamps the pur- 
vevor or the agency as being a public service 
utility.” 

The case of Fickeisen v. Wheeling Electrical Com¬ 
pany, 67 W. Va. 335, 27 L. R. A. (N. S.) 893 involved 
the question as to when title to electricity passed! in a 
sale made by the Wheeling Electrical Company to the 
Bridgeport Electrical Company. The Court heldjthat 
title passed when the current was delivered fronji the 
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wire of the Wheeling Electrical Company to the wire 
of the Bridgeport Company at a point where the wires 
of the two companies met and therefore the Wheeling 
Electrical Company was not liable in an action for the 
death of a person who was killed by coming in contact 
with a wire of the Bridgeport Company which had 
become grounded along a street. 

In delivering its opinion, the court, at page S95, 
said: 


L i * 


* It is incontestable, it is not contested, 
that the Wheeling Company’s contract was to sell 
to the Bridgeport Company electricity to light the 
streets of Bridgeport * * ' and that the con¬ 

tract was that the Wheeling Company was to de¬ 
liver electricity to the Bridgeport Company at the 
Ohio end of the bridge on the wires of the Bridge¬ 
port Company. That was the point of delivery. 
Thus there was a sale of electricity by the Wheel¬ 
ing Company to the Bridgeport Company. Where¬ 
in does th <3 sale of this electricity differ from a 
sale of other commodities or things? It is per¬ 
sonal property capable of sale. Terrace Water 
Co. vs. Sail Antonio Light & P. Co., 1 Cal. App. 
511, 82 Pac. 562. When, under the law of sales, 
the Wheeling Company delivered electricity into 
the wires of the Bridgeport Company at the bridge 
end, the title and possession of the Wheeling Com¬ 
pany ceased, and the Bridgeport Company took 
title and possession then and there. When the 
electricity passed from the bridge into the streets 
of Bridgeport, it was the property of the Bridge¬ 
port Company. Surely this is so unless, as the 
circuit judge held, there is a difference between 
this mysterious thing, electricity, and other salable 
things. lie thought that, the current being con¬ 
tinuous from the wires of the one company to the 
wires of the other company, there was no specific 
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point of delivery where we can say the right to 
the electricity of one company ended and that of 
t he other began. Bnt we must here apply |some 
rule or principle, and why not the ordinary liuv of 
sales: 1 repeat that, when that electricity passed 
from the bridge end into the streets of Bridgeport, 
it was, through every foot of its course^ the 
property of the Bridgeport Company. The Wheel¬ 
ing Company lost title; the Bridgeport Company 
acquired title then and there. Suppose that at the 
end of the bridge the Bridgeport Company had 
had a storage battery for storage of the electricity, 
and that the Wheeling Company had delivered the 
electricity into that storage battery, anil the 
Bridgeport Company had taken it therefroiji for 
lighting the streets, and that some one should be 
killed by the grounding of a defective wire of the 
Bridgeport Company? When it reached 

the point where the unfortunate Whitney met his 
death, whose property was the electricity? So 
far as the human mind can realize it, it was the 
property of the Bridgeport Company. It was there 
as an active deadly agent, producing the death 
of Whitney, and that agent was the property and 
in the possession of the Bridgeport Company, be¬ 
cause it was on its wires. So far as we cam use 
the word ‘possession’ as applied to electricity (and 
we can so use the word), it was in the possession 
of that company * * * Whose electricity was it 
at the point where Whitney lost his life? Had the 
Wheeling Company passed its title and made com¬ 
plete delivery? Clearly it had done so. j The 
Wheeling Company was not using the Bridgeport 
street. The electricity had passed from the owner¬ 
ship and possession of the Wheeling Company, 
and, delivery to the Bridgeport Company having 
been made, it was the duty of the Bridgeport Com¬ 
pany, not of the Wheeling Company, to guard the 
rights of passengers on the public streets.” t * * 
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In the case of State ex rel. Spillman v. Interstate 
Power Co 118 Neb. 756, 226 N. \V. 427, the court, de¬ 
ciding that electricity was a “commodity” within the 
purview of the Nebraska anti-discrimination statutes, 
said, at p. 433; 


“Thus, iii the laminate of evervdav life and in 

7 « C C* * * 

the strictlv commercial sense of the term, ‘elec- 
tricity’ is ‘produced, stored,’ ‘measured,’ ‘bought 
and sold.’ It is moved or transported from place 
to place in containers or by cable. It is some¬ 
thing that one trades or deals in. We buv it and 
pay for it and determine the amount of our pur¬ 
chases bv definite and well-understood ‘standard.’ 
* 

Brought into being as a product, it exists in mod¬ 
ern life as a commoditv. ” 


The Supreme Court of the United States in the very 
recent case of Utah Power and Light Co. v. Pfast, .... 

U. S., 76 L. Ed. (Adv. Op.) 739, 52 Sup. Ct. Kep. 

548, decided May 16, 1932, had occasion to inquire into 
the nature of electricity and Mr. Justice Sutherland 
in delivering the opinion of the court stated at p. 743 
(L. ed.): 


“ * * * there is production as well as trans¬ 
mission of a definite supply of an article of trade. 
The manufacture to order of goods and their im¬ 
mediate shipment to the purchaser furnish a help¬ 
ful analogy, notwithstanding the fact that there 
the successive steps from order to delivery are 
open to physical observation, while here the suc¬ 
cession of Events is chiefly a matter of inference— 
although inference which seems unavoidable. 
The process by which the mechanical energy of 
falling water is converted into electrical energy, 
despite its hidden character, is no less real than 
the conversion of wheat into flour at the mill. 
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The apparent difficulty in perceiving the anal¬ 
ogy arises principally from the fact that electri¬ 
cal energy is not a substance—at least in common 
meaning.. It cannot be bought and sold hs so 
many ounces or pounds, or so many quaijts or 
gallons. It has neither length, breadth nor thick¬ 
ness. But that it has actual content of some kind 
is clear, since it is susceptible of mechanical! mea¬ 
surement with the necessary certainty to permit 
quantitative units to be fixed for purposes of 
barter, sale and exchange. However lacking it 
may be in body or substance, electrical energy, 
nevertheless, possesses many of the ordinary 
tokens of materiality. It is subject to known laws; 
manifests definite and predictable characteristics; 
may be transmitted from the place of production 
to the point of use and there made to serve many 
of the practical needs of life.” (Emphasis added.) 


The holding of the court established that the genera¬ 
tion and transmission of electricity were two entirely 
separate and distinct operations and that the state of 
Utah could impose a tax on the generation even 
though the electricity generated in Utah was trans¬ 
mitted over power lines into other states in interstate 

.1 

commerce. This is the same distinction recognised in 
Par. 1 of the Law Creating the Public Utilities! Com¬ 
mission for the District of Columbia, quoted atj page 
15 herein. 

I 

So clear is it that electric current is property dnd an 
object of merchandise in the material sense of the term 
that it has been held a proper subject for customs 
duties. Decision rendered July 5, 1927, by the Civil 
Chamber of the Court of Cassation of France. 

Also, it may be the subject of larceny. Curtis on 
The Law of Electricity, Sec. 4; United States v. Garlo$ y 




21 Phillipine 553, L. R. A. 1918 C, 582. See also D. C. 
Code Sec. 826a. 

It being- thus well settled that electric energy is per¬ 
sonal property and a commodity, it necessarily follows 
that all the usual incidents of ownership are inherent 
in the purchaser, including the right to dispose of it as 
he pleases. 

It seems plain in view of the law respecting the na¬ 
ture of electrieitv as property and the attributes of 
its ownership, that a building owner who has pur¬ 
chased electricity from the power company may do any 
lawful act with respect thereto, including the disposi¬ 
tion of it through resale to his tenants. The particu¬ 
lar method by which the owner disposes thereof is en¬ 
tirely beyond the control of the power company. It has 
alreadv been demonstrated that a building owner re- 
selling current within his own building is not a public 
utility. The current which he purchases is admittedly 
impressed with a public interest so long as it is in the 
mains and under the control of the power company, 
but at the point of delivery to the purchaser, the public 
ceases to have anv interest in it and it then becomes 
the private property of the private owner. In passing 
it mav be remarked that often the current which the 

m/ 

building owner distributes to his tenants is not even 
the same current purchased from the power company, 
as where it merely operates the motor of a motor-gen¬ 
erator set or converter which in turn generates another 
type of current supplied to the tenants. 

The authorities cited elsewhere in this brief fully 
support plaintiffs’ contention that after the purchase 
and delivery of current to them, neither the power com¬ 
pany nor the Commission has anv responsibility over 
or power to control the lawful disposition thereof. 
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Tlio power company will freely admit what is un¬ 
doubtedly the law: that any injury to persons or prop¬ 
erty within the appellant's buildings due to defective 
wiring or other negligence in the distribution of elec- 
tricity would not render the power company liable but 
the person so injured could recover damages from the 
appellants alone. Minneapolis General Electric Com¬ 
pany r. Cronnon (C. C. A.), 1GG Fed. 651; Peters v. 
Lynch bury Traci ion Company, 108 Va. 333, 61 S. 
745; Fickeisen v. Wheeling Electric Company, sup) 


K. 
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III. 


The Right of Appellants to Resell Electricity to Tl}eir 
Tenants and the Right to Thereby Secure a Return 
for the Use of Their Electrical Investment Within 
Their Buildings Are Property Rights Protected 
by the Provisions of the Fifth and Fourteenth 
Amendments to the Constitution of the United 
States, not to be Destroyed by a Regulation of (the 
Power Company. 

As shown in the preceding points of argument the 
Congress of the United States in its capacity as law¬ 
maker for the District of Columbia has not assumed to 
regulate or interfere with the right of appellant^ to 
sell electricitv to the tenants of their buildings. In- 
deed, it would be beyond the constitutional powei} of 
the Congress to do so, much less that of the Public 
Utilities Commission or the power company. 

It is elementary that the right to contract is both a 
liberty and a property right and any prohibition or 
undue restriction upon the alienation of the electricity 
acquired by the purchaser constitutes a deprivation of 
the right to liberty and property and a denial of jtlie 



right to the equal protection of the laws afforded our 

citizens bv the Fifth and Fourteenth Amendments to 
* 

the Constitution. As stated by Chief Justice Fuller in 
delivering the opinion of the Court in the case of 
William v. Fears , 179 U. S. 270 at p. 274: 


“The liberty, of which the deprivation without 
due process is forbidden, ‘means not only the right 
of the citizen to be free from the mere physical 
restraint of his person, as by incarceration, but 
the term is deemed to embrace the right of the 
citizen to be free in the enjoyment of all his 
faculties: to be free to use them in all lawful ways; 
to live and work where he will; to earn his liveli¬ 
hood by any lawful calling; to pursue any liveli¬ 
hood or avocation, and for that purpose to enter 
into all contracts which may be proper, necessary 
and essential to his carrying out to a successful 
conclusion the purposes above mentioned. ' K 


While the Fourteenth Amendment does not purport 
to extend to authority exercised bv the United States 
as distinguished from the States, vet the Congress in 
legislating for the District of Columbia mav not denv 
to its residents the equal protection of the laws. All 
of the constitutional guaranties of life, liberty and 
property are equally for the benefit of citizens of the 
United States residing* in the District as for those 
residing in the several states. Lappin v. District of 
Columbia , 22 App. D. C. 6S, 75-76; Callan v. Wilson, 
127 U. S. 540. 


Not only is the purchaser’s right to resell a right 
of property but also the right to obtain electricity from* 
the power company. Every public utility is under a 
duty to serve those who apply and this right can 
not be denied appellants. Because the proper authori- 



ties, under the police power, may enforce certain regu¬ 
lations with respect to the furnishing of electricity does 
not clothe the Commission herein or the Congress with 
power to interfere with the furnishing of electricity to 
tenants as practiced by appellants. Such interference 
would not be within the purview of the police power. 
'While the right to regulate the business of operat¬ 
ing a public utility is extensive, it is not unlimited. 
The fact that a commodity is assumed to be such a pub¬ 
lic necessitv as to warrant the regulation of the utilitv, 
does not make the commodity itself the subject 
of legislative control. The regulation of its use, 
when reduced to possession by a purchaser, must 
be based upon some substantial relation to the public 
safetv. health, morals or welfare and an interference 
with the right of appellants to resell to tenants is pro¬ 
hibited by the principles enunciated in Buglier v. t*oi- 
Ucals, 60 App. I). C. 340; Dobbins v. Los Angeles, 195 
U. S. 223; Truax r. Corrigan , 257 U. S. 311; and Nec- 
t-oiv v. The Citg of Cambridge , 277 U. S. 1S3. 

The owner engaged in reselling electricitv within 
his own building and exercising no privilege or grant 
from the sovereign, cannot be defined a utility by legis¬ 
lative fiat merely because he is selling electricity. 

In Hirsh v. Block, 50 App. D. C. 56, this Court stktcd 
at ]). 62: 


, • ! 


“A private business cannot be made publip, or 
impressed with a public interest, merely by legis¬ 
lative fiat. A public interest cannot be thus 
created, or property rights be divested, by an ar- 
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bitrary exercise of the police power. In hot' 
stances, the power resides in the judiciary t<j) re¬ 
strain the law-making power within constitutional 
limitations.” 



While this case was reversed on appeal the reversal 

did not affect the principle just stated. As is well 

known in this jurisdiction, this case sustained the rein 

laws enacted for the District of Columbia only on the 

ground that they were a temporary measure to meet 

a war emergencv. It can not now be urged that an 

emergency exists justifying an interference between 

the relations of landlord and tenant. Furthermore, the 

Commission can not interfere because of anv inherent 

* 

or other right of the tenant to compel the utility to 
furnish electrici'tv directlv to him, for a tenant to ex- 
ercise such a right must be in a position to take the 
current. He mav disable himself from so doing bv 
contract with his landlord. 

One important element to be borne in mind is that 
in the buildings herein involved, the respective appel¬ 
lants have spent very substantial sums of money for 
electrical equipment, consisting of transformers, wir¬ 
ing, conduits, outlets, fixtures, etc., for the purpose of 
distributing electric current within their buildings to 
tenants. Such equipment is unquestionably private 
property in which the public has no interest. Appel¬ 
lants insist they are entitled to such use of this prop- 

ertv in the distribution of electricitv to their tenants 

» •/ 

as will enable them to obtain a fair return upon the in¬ 
vestment, and any regulation which makes it impos¬ 
sible for them to so use their property is unlawful and 
an interference with property rights in contravention 
of the Constitution of the United States. 

Counsel for the power company reply to this argu¬ 
ment bv stating ’that the building owner must install 
this equipment whether or not he is permitted to resell 
upon the measured basis. This is not an accurate 
statement because it is obvious that a substantial por- 



tion of the equipment, such as individual meters, extra 
wiring to provide meter loops, additional panel boards 
and in some instances transformers, must be supplied 
by the owner only if he is to resell to his tenants on the 
measured basis. 

After current is delivered to a building by the power 
company and passes the main inlet it is distributed 
over wiring and through equipment belonging |solely 
to the building owner and cannot otherwise reach the 
various tenants. A substantial part of the total ex¬ 
pense of supplying current to the individual tenants 
is in the use of the owner’s wiring and other equip¬ 
ment within the building in which the power company 
has no interest or investment. Consequently, if the 
power companv deals directly with the owner’s tenants 
and collects the full retail rate, the power company will 
receive the return from the use of property which it 
docs not own. By what right may the powei[ com¬ 
pany do this! 

Under the present practice of measured rcsqle the 
power company receives the established wholesale rate 
which represents a fair price for its electricity and a 
reasonable return for the use of the property owned 
and used by it in delivering current at the building, 
and the owner receives some compensation from his 
property used in distributing the current throughout 
the building. Thus the economic, as well as j legal, 
soundness of the measured basis of resale is plainly 
apparent. 

If the power company were required to install the 
conduits throughout the buildings and such transform¬ 
ers and other equipment as might be necessary to prop¬ 
erly service the tenants, the position it takes might be 
stronger, but even then it is doubtful in view :of the 



decision of the Maryland Public Service Commission 
in the Jacobs case, supra, which held a hotel entitled 
to profit from outgoing telephone calls. In that case 
the Telephone 1 Company owned all the instruments, 
wiring and other equipment, which constituted the pri¬ 
vate branch exchange used within the hotel and its 
compensation for the use thereof was received in rent 
paid to it bv the hotel company. If the utility is en- 
titled to receive compensation for the use of its equip¬ 
ment in such a case it is certainly not unreasonable in 
the present cases for appellants to receive some return 
for the use of their electrical equipment within their 
buildings. Such return can only come to them through 
purchasing electricity at the established quantity rate 
and selling it at the established retail rate. Upon no 
reasonable theory should the return upon this invest- 
ment go to the power company. 

References have been made by the power company’s 
counsel to the effect which they claim the continuance 
of the practice of reselling upon a measured basis 
might have in increasing rates, but this question is 
not involved in the matter before the court because if 
the effect should be as claimed by the power company 
the plaintiffs, and other property owners similarly 
situated, can not be deprived of their lawful property 
rights in order that other purchases of current may be 
benefited thereby. The only question in issue is, 
whether the plaintiff owners are entitled to purchase 
current from the power company for resale to their 
respective tenants upon a measured basis. If this be 
their legal right, incident to the use, enjoyment and 
ownership of their property, what power does the 
company possess to deprive them thereof? No such 
authority is attempted to be conferred by any ex- 
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press provision of the Public Utility Act, nor any¬ 
thing reasonably to be implied from the language 
thereof, and if the act had attempted to do so itj would 
have been unconstitutional and void, because tlnj effect 
would have been to thereby deprive these plaintiffs of 
property rights without just compensation. Tie Su¬ 
preme Court in Producer’s Transportation Company 
vs. Railroad Commission, 251 U. S. 228, spoke in no 
uncertain terms upon this subject when in a unanimous 
opinion it declared, at page 230: 


“It is, of course, true that if the pipe lii 
constructed solely to carry oil for particuh 
ducers under strictly private contracts and 
was devoted by its owner to public use, tha 
carrying for the public, the State could i 
mere legislative fiat or by anv regulating 
of a commission convert it into a public uti 
make its owner a common carrier; for that 
be taking private property for public use v 
just compensation, which no state can d 
sistcntly with the due process of law clause 
Fourteenth Amendment. ’ ’ 
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Past and Present Practice of Power Company i^. Per¬ 
mitting Measured Resale of Electricity Justifies 
The Continuance of Such Practice. 


The evidence as to practice shows that ownjers of 
buildings in the District of Columbia began the mea¬ 
sured resale of electricity to their tenants abojut the 
year 1911 and that the practice has continued Without 
interruption until just recently when the present con¬ 
troversy arose (R. 75-77). Certainly an established 
practice of twenty years or more cannot be lightly 




brushed aside by the power company as a trivial mat¬ 
ter. Upon a survey of the situation in 1928 it was 
found that there were approximately forty-two build¬ 
ings engaged in the practice (R. 76). While this num¬ 
ber appears small when compared with the total num¬ 
ber of consumers of electrictv in the District of Colum- 
bia, it signifies a rather general practice because only 
a comparatively small number of buildings are wired 
or suited economically for the measured resale of cur- 
rent to tenants.i It is only the owners of the larger 
buildings who are interested in the practice. 

The evidence further shows that the practice was 
well known to many agents and representatives of the 
power company and that in many instances such agents 
and representatives actively cooperated with owners 
in installing separate meters and otherwise adapting 
their buildings to engage in the practice (R. 77-78). 
In one or two instances owners, upon assurances of 
the power company, went so far as to scrap private 
generating plants, which are well known to be very ex¬ 
pensive, so as to be able to take current wholesale from 
the power company and resell it to their tenants (R. 
77). At that time it seemed to be the policy of the 
power company to develop its wholesale business, prob¬ 
ably on the theory that being relieved from serving a 
large number of verv small units and handling the cor- 
responding small accounts resulted in a greater profit 
to it. Strangely, it was not until after a lapse of about 
seventeen years that the legal department of the power 
com])anv found anv obstacles in the law! 

In some instances the meters used by the owners to 
measure the quantity of current consumed by their 
tenants were sold to the owners by the power com¬ 
pany with knowledge of the company that they were 



to be used for the purpose of measured resalje. In 
several instances the power company rented the me¬ 
ters to owners for this purpose. 

In all cases dealing with the question now before 
this Court, prior practice has been given much weight 
with the courts and commissions. 

For example, in Maysville Water Company v. 
Stockton, 221 Kv. 610, 299 S. W. 582, where was 
shown that the practice which the utility was seeking to 
change had permitted an apartment house to be Served 
on one meter at wholesale meter rates for eleven rvears, 
the Supreme Court of Kentucky held in favor of the 
prior practice and sustained the existing classification. 

The Supreme Court of Alabama in Birmingham v. 
Birmingham Water Company, 42 So. 10, said: j 

“We do not think because a single house is di- 
vided into residence apartments by different fami¬ 
lies or persons, that the respondent would have a 
right to treat each separate room or apartment as 
a distinct dwelling. ’ ’ 


In Beloit Water, Gas and Electric Company , 1922E 
P. U. R. 133, decided bv the Wisconsin Railroad! Com- 
mission on July 6, 1922, and relied upon by counsel for 
the power company, the opening paragraph qf the 
opinion refers to the practice of the public utility as 
follows: 

“It appears that the practice of the [Beloit 
Water, Gas and Electric Company has been [not to 
permit the resale of energy by its customers but 
to insist on furnishing energy directly to eacfh cus¬ 
tomer using electricity.” 



In that case the Court sustained the practice, which 
it found to be a long established one against measured 
resale but the Court expressly qualified its holding by 
stating that an opposite practice might be reasonable 
with another electric company. 

Among the cases previously cited by counsel for the 
power company in support of their contentions is the 
decision of the New Jersey Supreme Court in Sixty - 
seven South Munu, Inc. v. Board of Public Utilities 
Commissioners of New Jersey and Public Service 
Electric and (las Co., 147 Atl. 735, which was affirmed 
per curiam and without a separate opinion by the 
Court of Errors'and Appeals, 152 Atl. 920, and cer¬ 
tiorari denied by the Supreme Court of the United 
States, 283 U. S. 828. In that case the building owner 
applied to the power company for electric service to its 
new building with the expressed intention of reselling 
current through meters to its tenants but the Commis¬ 
sion and Courts'sustained a classification of the New 
Jersey power company under which it refused service 
for such purpose. There was evidence in that case that 
the submetering of electricitv was a new thing in New 
Jersey and that the policy of the power company had 
prohibited it for many years, from which the power 
company argued that the controversy represented the 
initial effort at the introduction of the practice into 
New Jersev. Thus, in its final analysis, the effect of 
the court’s decision in that case was to sustain the 
prior practice. As shown by the evidence in the pres¬ 
ent appeals before this Honorable Court, the practice 
is far from new in the District of Columbia. Further¬ 
more, the decision in that case was predicated squarely 
upon the New Jersey statute, Chapter 195, P. L. 1921, 
as amended, which contained no such exception as is 
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found in the statute for the District of Columbia, but 
which definitely included building owners rebelling 
electricity within the jurisdiction of the New Jc rsey 
Utilities Commission. In the light of the different 
practice and the different statute in force iff New 
Jersey, this case does not apply in any way to the sit¬ 
uation as it exists in the District of Columbia. 

In another case upon which counsel for the power 
company rely, Knotts v. Noll-en , 206 Iowa 261, 21S 
N. AY. 563, the utility company’s counsel in his brief 
claimed that “the appellants were estopped by their 
long acquiescence in the classification now comp 
of”; and the classification and rate involved i] 
case is shown by the record to have been in effe 
approximately thirty years prior to the controversy 
lliere involved. 

Because of the emphasis placed upon the fact of] prior 
practice in the cases cited, the practice which has ob¬ 
tained in the District of Columbia, as set forth Jn the 
bills and sustained by the evidence, must be borne in 
mind and given great weight. Such long established 
practice permitting and even fostering the measured 
resale of electric current alone justifies appellants’ 
right to the continuance of such practice and to the un¬ 
fettered management of their own private business. 
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V. 

| 

Burden is Upon the Power Company to Justify Sfuch a 

Drastic Change in Policy. | 

The record shows that the power company lnjis for 
the past twenty or more years had knowledge cjf and 
actually promoted the practice of resale of electricity 
by building owners to their tenants upon a measured 


i 
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basis. It pretends to have now found obstacles in the 
law to the continuance of that practice. We submit, 
that, under the circumstances, the burden is upon the 
power company to justify, if it can, a complete reversal 
of its former position and previous course of dealing 
with its customers. 

In Curtis on the Law of Electricity, on page 70 it is 
said: 


“In a proceeding to compel an electric company 
to supply electricity to an applicant, the burden 
is upon the company to establish a defense 
predicated upon its inability, through physical, 
legal, financial, or other obstacles, to furnish the 
service demanded. ’ ’ 

In State ex rel. Mason v. Consumers’ Power Com- 
pany, 119 Minnj 225, 137 N. W. 1104, where the power 
company was the respondent in a madamus suit to 
compel the furnishing of a public service, the court said 
at p. 1109, that if the power company “fails to estab¬ 
lish its affirmative defense, the relator, if he has made 
out a prima facie case, is entitled to the writ.” 

In Levine v. Brooklyn Union Gas Co., 146 App. Div. 
464, 131 X. Y. S. 255, the court held that “where the 
lighting corporation seeks to cut off an existing supply 
of a consumer, tile burden is on the corporation to jus- 
tifv its act.” 

To same effect, see also, Schmitt v. Edison Electric 
111. Co., 58 Misc. 19, 110 X. Y. S. 44, affirmed 125 App. 
Div. 909; Hollander v. Westchester Lighting Co., 79 
Misc. 646, 140 X. Y. S. 544; and State ex rel. Gwynn v. 
Citizens Telephone Co., 61 S. C. 83, 39 S. E. 257, 55 
L. R. A. 139. 


It is all the more important that this principle be 
recognized and applied where the change which isj pro¬ 
posed endangers, as does the power company’s propo¬ 
sal here, valuable property rights which have grown 
up under a practice fostered through many years by 
the power company. 

VI. 

Attempted Regulation by Power Company of Appel¬ 
lants’ Use of Electricity Within Their Own Build¬ 
ings is Unreasonable, Discriminatory, Ultra Vires 
and Void. 

The proposed contract which the power company 
would have appellants sign contains the following re¬ 
strictive condition (Defendant’s Exhibit No. 4, R. |()2): 


“The electric current to be furnished hereunder 
is for my/our own use and not for re-sale.” 


The regulation or rule of the power company! am¬ 
plifying this condition is contained in the Public tjtili- 
ties Commission’s Order No. 737 (Defendant’s Exhibit 


No. 5, R. G9-70), which, among other things, purports 
to make certain general terms and conditions a part 
of the agreement between the consumer and the pom- 
pany, including the following: 


“It is expressly understood and agreed that jelec- 
tric service furnished to the consumer shall bp for 
his (her or their) own use and may not b^ re¬ 
metered (or submetered) by the consumer fof the 
purpose of selling electric service to another or 
others.” 
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It will be observed at the outset that the proposed 
condition and rule are designed as a general restraint 
against resale in any form. It lias been established at 
common law since an early date and has since been 
generally recognized that a general restraint on the 
alienation of chattels, except when a very special kind 
of property is involved, such as a slave or an heir¬ 
loom, are void. 24 R. C. L. 364. As stated bv Lord 
Coke in Coke on Littleton, Section 360: 


“If a man be possessed * * * of a horse or of 
any other chattel, real or personal, and give or 
sell his whole interest or property therein, upon 
condition that the donee or vendee shall not alien 
the same, the same is void, because the whole in¬ 
terest and property is out of him, so as he hath 
no possibility of a reverter; and it is against the 
trade and traffic and bargaining and contracting 
between man and man.” 




Though partial restrictions on the right to resell 
have been upheld in certain instances they are always 
scrutinized carefully and will not be sustained if 
found unreasonable. A general restraint against re¬ 
sale, such as proposed by the power company in the in¬ 
stant cases, is clearly unreasonable and goes far be¬ 
yond the legitimate restrictions on resale permitted by 
the courts. The power company’s monopoly under its 
franchise in supplying electricity to the public, does 
not carry with it the right to destroy or unreasonably 
restrict the purchaser’s right to resale. When the 
power company lias parted with title to the electricity, 
as it must necessarily do when the current passes its 
meter and goes into the wires within the appellants’ 
buildings, such current has been placed beyond the 
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limits of the monopoly secured by the power company’s 
franchise. Dr. Miles Medical Company v. Park d:\Sons 


Co., 220 U. S. 373; Bauer $ Cie v. O’Donnell, 229 

U. S. 1. 

Paragraph 2 of the Law Creating the Public Utilities 
Commission provides: 

4 ‘That every public utility doing business with¬ 
in the District of Columbia is required to furnish 
service and facilities reasonably safe and adequate 
and in all respects just and reasonable.” 

The utility may make proper regulations as a condi¬ 
tion precedent to the furnishing of its commodity, but 
the regulations which the power company may ^nake 
are restricted to such as are for the purpose of secur¬ 
ing payment at reasonable rates for the energy sup¬ 
plied and to insure the sufficiency and safety of the 
building owner’s equipment. 

In Schmeer v. Gas Light Co., 147 N. Y. 329, the 
Court, at page 536, said: 


“It was by statute bound to furnish gas upon 
the written application of the owner or occupant 
of any building or premises within one hundred 
feet of any main laid down by it, subject to isucli 
just and proper regulations as it might ado]|)t as 
a means of securing payment for its gas and safety 
in its supply.” 

And in Be Matter of Electric Bates—The Bronx Gas 
and Electric Co., IX P. S. C. R., 1st Dist. (N. Y.) 1963, 
Chairman Hubbell of the Commission said, at page 
975: 

“It would thus seem that the Legislature itself 
has undertaken to regulate and prescribe in great 
detail the conditions precedent to the right of a 
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person to receive electric service and the obliga¬ 
tion of the utilitv to furnish service. These condi- 

•/ 

tions cannot be increased bv the utility, any more 
than they can be diminished bv the consumer, and 
when a consumer has complied with the statutory 
regulations he becomes entitled to have service 
furnished to him, the only recognized qualifica¬ 
tions being that the company may make reason¬ 
able rules and regulations as to the sufficiency and 
safety of the equipment of the person applying for 
gas or electricity. Tisner vs. The Neiv York Edi¬ 
son Company, 170 App. Div. 647. Once a consumer 
lias complied with the prerequisites of tlie statute, 
he mav not lawfully be denied service bv the com 
pany. (People ex rel. Perceval v. Public Service 
Commission, 163 App. Div. 704).” (Emphasis 
added.) 


In the case of 1 Consumers Sanitary Coffee and Buf¬ 
fer Stores r. Illinois Commerce Commission ex rel. 
Commomrealfh Edison Co. (Ill.), 181 N. E. 411, the Il¬ 
linois Supreme Court held that the rate of a power 
company, which combined with the charge for current 
for light and power purposes a compulsory charge for 
furnishing incandescent lamps, was unlawful on the 
grounds, among others, that the Commission exceeded 
its statutory power in approving the rate and that the 
rule was unreasonable and resulted in a violation of 
the consumer’s right to purchase “to his advantage 
and where he desires,” viz. his constitutional right of 
liberty to contract. In applying the provision of the 
Illinois Public Utilities Act defining the term “public 
utility” the court said, at p. 412: 


“The statute is in derogation of the common law 
and nothing is to be read into it bv intendment.” 

o •> 


The power company admits that the owner qf a 
building mav generate his own current and sell it to 
his tenants on either a measured or unmeasured basis. 
Though the power company’s contract (which appel¬ 
lants refused to sign) in terms prohibits all resale, yet 
the company admits that any owner may purchase {sur¬ 
real and resell it to tenants upon an unmeasured basis, 
concealing the charge therefor in the rent. What the 
company objects to is the measurement of the electric¬ 
ity by the owner upon resale to his tenants. In asljing 
the Court’s approval of the proposed rule, the power 
company is seeking to unlawfully discriminate amfcmg 
the purchasers of electricity. 

Mr. Justice Stafford in overruling the motions to 
dismiss the bills of appellants in the instant cases was 
unable to perceive any valid ground upon which the 
power company could refuse to furnish electricity to 
appellants unless they would comply with the condi¬ 
tion of tlie proposed contract and held the proposed 
rule prescribing the condition unreasonable and illegal. 
11 is memorandum opinion is as follows (R. 19-20) :j 


The question here involved is whether the de¬ 
fendant has a right to refuse to furnish electricity 
to an apartment house owner unless the latter will 
engage that he will not charge his tenants for 
such electricity transmitted to them bv him on the 
basis of the amount used by the tenants as ascer¬ 
tained by a meter, or else that the apartment house 
owner will engage not to resell the electricity to 
his tenants. Four of the same plaintiffs brought 
suits in this court in which they claimed that the 
Commission’s approval of this condition made the 
order of the Commission void. Those suits were 
treated as brought under the statute and not as 
an appeal to the general equity power of the 


court. There was a motion to dismiss the b 


ills 
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and the motion was sustained upon the ground 
that the order of the Commission was not neces¬ 
sarily void by reason of its approval of said con¬ 
dition; that such condition might be legal or illegal, 
but that in any case the Commission had no juris¬ 
diction over the matter of submetering by apart¬ 
ment house owners inasmuch as the statute in 
question took out of their jurisdiction the situa¬ 
tion here presented in its definition of the term 
‘electrical corporation.' The section reads in 
part: 


“* * * except where electricity is 
made, generated, produced, or trans¬ 
mitted by a private person or private 
corporation on or through private 
property solely for its own use or 
the use of tenants of its building and 
not for sale to or fpr the use of 
others.’' 


The decision was that this language showed a plain 
legislative intent to allow apartment house owners 
to receive electricity from the power company and 
transmit it for the use of its tenants and to charge 
its tenants therefor. This question having been 
determined by the prior decision the sole question 
would seem to be whether in thus charging the 
tenants for the electricity bought by the apartment 
house owner and bv him transmitted to them the 
amount of such charge mav be ascertained bv the 
use of a meter so that each tenant mav be charged 
for what he actually uses instead of being charged 
a lump sum by way of increased rent or without 
any reference to the amount used by the particular 
tenant. The court is unable to see any reason or 
legal basis for such a distinction, nor upon what 
ground the power company can refuse to furnish 
the electricity to the apartment house owner unless 
he will comply with such a condition. 

For these reasons the motion to dismiss will be 
overruled.” (Emphasis added.) 



Not only does the Public Utilities Act require £very 
utility doing business in the District of Columbia to 
furnish service and facilities which shall be just and 
reasonable but it also provides that in furnishing* the 
same there shall be no discrimination. If the power 
companv is to be authorized to sell current to owners 
who will resell to their tenants upon an unmeasured 
basis and to refuse to sell current to owners who are 
now reselling or who may propose to resell upjon a 
measured basis, it would, with the authority of the 
courts, be enabled to unjustly discriminate between 
property owners on a wholly unjustifiable ground. 
This would be not onlv in violation of the Act but! con- 
trnry to the settled law throughout the country t0 the 
effect that there shall be no discrimination by public 
utilities either in rates or service. Such an unreason¬ 
able regulation as is proposed ought not to be sus¬ 
tained. 20 Corpus Juris 333; Wyman on Public Ser¬ 
vice Corporations, Sec. 12S8. 

The power company might find it convenient to have 
the right to sell current to some and to refuse t^ sell 
to others similarly situated upon the same terms but 


plainly it may not be vested with such power, 
was pointed out by Mr. Justice Clarke, speakiiu 
the Supreme Court, in New York and Queens Gas Qom- 
panij v. McCall, 245 U. S. 345, 351, as follows: 


This 
: for 


44 Corporations which devote their property to 
a public use may not pick and choose, serving!only 
the portions of the territory covered by their fran¬ 
chises which it is presently profitable for the|m to 
serve and restricting the development of thj> re¬ 
maining portions by leaving their inhabitants in 
discomfort without the service which they ijloue 
can render.” 




The Supreme Court of the United States has passed 
on substantially the exact question involved in these 
appeals in the case of Ini erst ale Commerce Commis¬ 
sion v. Delaware, L. c£ TT\ /?. Co., 220 U. S. 235. This 
case was bitterlv fought before the Interstate Com- 
merce Commission and the Courts but the Supreme 
Court, without dissent, found nothing* unlawful in a 
practice of shippers strikingly similar to that of ap¬ 
pellants herein. In that case the American Forward¬ 
ing Company, for a consideration, received goods in 
lcss-than-carload lots from shippers and trans-shipped 
the same in carload lots receiving compensation from 
the shipper at the less-than-carload rate and making 
its profit in the difference between the two rates. The 
Court held that this was lawful and that the refusal 
of the railroad company to accept such goods for ship¬ 
ment amounted to an unjust discrimination. Many 
of the same or analogous contentions as are now ad- 
vanced by the power company in the instant cases, were 
advanced by the railroads in that case but the Court 
overruled them all. Chief Justice White delivered the 
opinion of the Court and said at p. 252: 


‘‘The contention that a carrier, when goods are 
tendered to him for transportation, can make the 
mere ownership of the goods the test of the duty 
to carry, or, what is equivalent, may discriminate 
in fixing the charge for carriage, not upon any 
difference inhering in the goods or in the cost of 
the service rendered in transporting them, but 
upon the mere circumstance that the shipper is or 
is not the real owner of the goods, is so in con¬ 
flict with the obvious and elementarv dutv resting 
upon a carrier, and so destructive of the rights of 
shippers, as to demonstrate the unsoundness of 
the proposition by its mere statement. We say 
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this because it is impossible to conceive of any ra¬ 
tional theory by which such a right could bej jus¬ 
tified consistently either with the duty of the! car- 
ricr to transport or of the right of a shipper to 
demand transportation. This must be, since noth¬ 
ing in the duties of a common carrier bv the re- 
motest implication can be held to imply the power 
to sit in judgment on the title of the prospective 
shipper who has tendered goods for transporta¬ 
tion.” 

And further at pp. 254-255 

“It is urged that, as the wide range of carload 
rates and the extent of the facility for combining 
articles for the purpose of obtaining such rates 
allowed in Official Classification territory are the 
result of the voluntary act of the railroads, there¬ 
fore the power existed in the railroads to restrict 
and limit the enjoyment of such rate, as was done 
bv the assailed rules. In the interest of the public 
it is urged a limitation should not be now enforced 
which would compel the carrier to withdraw! the 
facilities which shippers enjoy by the voluntary 
act of the carriers. But the proposition rests upon 
the fallacious assumption that because a carrier 
has the authority to fix rates, it has the right to 
discriminate as to those who shall be cntitleld to 
avail of them. ,, 


(ti 


In the matter of Rate Schedules of Neiv York E 
and United Electric Light & Power Companies , V| 
S. R., 1st District N. Y. 289, at p. 296, it was said: 


son 

I P. 


“It appeared during the hearing and it |was 
stated to be the policy of the companies that they 
furnished service to customers who resold electric 
current to ovmers or tenants of adjacent build¬ 
ings, thus entitling the consumer to a lower qfian- 
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tity rate. Undoubtedly the customer could com¬ 
pel the Public Service Corporations to sell him the 
current whether lie used it himself or resold it. 
The only thing the commission is interested in is 
to see that this customer gets nothing by way ot 
service or 1 facilities that another customer con¬ 
suming a like amount of current does not get. If 
the Public Service Corporations furnished sub¬ 
meters or read them or performed any other extra 
service for this class of customers, it would be dis¬ 
crimination.'’ 


In the case of North Carolina Public Service Com¬ 
pany v. Southern Power Company, 282 Fed. 837 (certi¬ 
orari denied 263 U. S. 508), the Court, at page S44, 
stated: 


“There is high authority for the general propo¬ 
sition of law that one competitor in business can¬ 
not demand service of another in promotion of 
its business. But when a corporation has definitely 
undertaken and entered upon a particular service 
authorized bv a charter which confers the right 
of eminent domain, the obligation to perform the 
service is complete, its rates and terms are sub¬ 
ject to regulation by public authority, and it must 
serve all alike. In such public service it cannot 
pick and choose its customers.” 


The leading commission case on this subject is 
George Stadtlander et al v. New York Edison Com¬ 
pany, decided on March 9, 1915, by the Public Service 
Commission for the First District of New York, VI, 
P. S. C. R., 1st Dist. N. Y., 48, P. U. R. 1915 B 685. 
In that case it was contended by the complainants, 
inter alia, that the difference between the wholesale 
and retail rate unjustly discriminated against the small 
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consumers. Commissioner Williams delivered thej opin¬ 
ion of the Commission and in discussing this feature 
of the case at pages 691-3 said: 

“Another feature of the rate schedules at pres¬ 
ent in force seems to me works a discrimination 
against manv of the users of electricity in the 
city. Owners or agents of apartment houses and 
loft buildings secure current at the wholesale rate 
(5c) and retail it to their tenants at 10c per X. W. 
hour. The electric light company installs sepa¬ 
rate meters for each tenant and reads the meters. 
All the agent and owner has to do for his 5c K. W. 
profit or more is to make out and collect the bills. 
As the arrangement between the landlord and his 
tenants is a matter which is in the form of a con¬ 
tract (this generally in the lease) I think it is 
clear that we have no right to interfere. The 
tenants mav pav the landlord anvthing he wishes 
but 1 think that if the landlord wants to take ad¬ 
vantage of the wholesale rate and retail it out to 
his tenants he should furnish the meters and read 
them as well as collect the bills. In other \|’ords, 
that but one meter should be furnished or read for 
each wholesale customer of this class.” 

The mere fact that an owner proposes to measure 
current supplied to his tenants, to enable him to make 
an equitable charge, would certainly seem to afford 
no justification for an attempted discrimination against 
him in favor of an adjoining owner who is reselling 
current to his tenants upon an unmeasured basjs. It 
might well be claimed that if there was to be ti dis¬ 
crimination it should be in favor of the former as 
against the latter. 

It is well established that the courts will not hesitate 
to hold void any improper conditions of a contract 
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imposed by a public utility, as the relation between a 
public utility and its patrons is not founded upon con¬ 
tract but upon public duty. 

In the case of The Inter-Ocean Publishing Co. v. 
The Associated Press, 184 Ill. 438, 56 N. E. 822, 
48 L. P. A. 568, the publishing company was engaged 
in publishing two newspapers in Chicago. In order 
to secure the news service of The Associated Press, 
the publishing company became a stockholder therein 
and entered into a contract bv the terms of which the 
publishing company was required to refrain from pur¬ 
chasing news from any person or corporation which 

had been declared bv The Associated Press to be 

* 

antagonistic to it. Disregarding this condition of the 
contract, the publishing company bought news from 
an organization which had been declared antagonistic 
to The Associated Press. The Associated Press threat¬ 
ened to cut off its news service to the publishing com¬ 
pany and thereupon the publishing company filed a 
bill for an injunction. The court found that The As¬ 
sociated Press was engaged in a business charged with 
a public interest and granted the injunction. In de¬ 
livering its opinion, the Court said, at p. 826: 


“The provisions of the contract that the appel¬ 
lant should purchase news from no other source, 
and the restrictive clause of the by-law, are both 
null and void, and the contract is the same as if 
these provisions had not been incorporated there¬ 
in. Rejecting entirely these illegal provisions, on 
which the right to suspend the appellant as a mem¬ 
ber and to refuse to furnish it news and informa¬ 
tion gathered by the Associated Press for publi¬ 
cation rests, no reason is presented, under the 
pleadings and affidavits in the case, why the ap¬ 
pellant is not entitled to an injunction, as prayed 
for in its bill.” (Emphasis added.) 
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Similarly, in the case of Sit ate v. Citizens’ Telephone 
Co. (S. C.), 39 S. E. 257, 55 L. R, A. 139, it wa$ held 
that a telephone company could not refuse service be¬ 
cause of the violation of an agreement not to patronize 
a competitor. 

i 

In the light of the foregoing authorities cited tinder 
this point of the brief, it is confidently submitted that 
the power company is endeavoring to impose upoh your 
appellants a condition of service which is in all respects 
not only unreasonable and discriminatory but also 
ultra vires, illegal and void. 

VII. 

i 

i 

No Law Nor Public Policy Against the Measured Re- 
sale of Electricity by an Owner to the Tenahts of 
His Building. 

There is nowhere in the local Public Utilities Act 
any expressed or implied prohibition against the re¬ 
sale of electric current. That the practice of reselling 
has always existed, must be admitted and the Resale 
upon a measured basis has been practised in the Dis¬ 
trict of Columbia for many years. The position of the 
power company is not that the mere resale of current 
is objectionable, but that the measuring of it by the 
owner through meters is what constitutes the unlawful 
feature. In other words, its position is that so long as 
the owner makes no use of a meter for measurement 
of current supplied to his tenants, he violates no law 
and may charge his tenants what he pleases, but the 
moment he measures the current by the same njeans 
which the power company itself uses, so as to cljarge 
his tenants for the exact amount of electricity con¬ 
sumed, his act becomes illegal. 
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The statement of the power company’s contention 
would seem to constitute in itself a very definite an- 
swer to it. 

Each tenant of appellants pays only for the quan¬ 
tity of current actually consumed by him, and this is 
the only fair and equitable basis of distribution of the 
expense for current consumed in the building. The 
system which has the approval of the power company 
whereby the tenants pay for the current upon an un¬ 
measured basis is manifestly unfair and inequitable, 
because it does not apportion in any just way the ex¬ 
pense among the wasteful and economical tenants. It 
would seem also to be opposed to public policy because 
it obviously encourages waste. 

In this connection, the Court’s attention is invited 
to the following language of the Wisconsin Railroad 
Commission in the case of Oconto Service Co. v. Oconto 
Electric Co., 25 Wis. R. R. Com. Rep. 385-387, decided 
March 31, 1921. 


“It is a well understood fact that Hie flat rates 
as usually applied have a tendency to result in 
wasteful consumption and in unjust discrimina¬ 
tions in diverse forms, and in irritation and ill 
feeling among the consumers. 

“Though a consumer mav use very little energy 
when supplied on a metered basis the absence of 
a meter relieves the consumer of anv incentive 
towards the economical use of the utility’s ser¬ 
vice. ’ ’ 


Also in the matter of Chesapeake <& Potomac Tele¬ 
phone Co. of Baltimore City, 2 Md. Pub. Ser. Com. 
Rep. 375, at page 379, the Chairman of the Commis¬ 
sion said: 
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“At this day no one would suggest that either 
gas or electricity should be sold at a flat ratcj, re¬ 
gardless of the amount used or wasted by each 
individual consumer. Everyone sees at once that 
in the case of each of these utilities the rif e of 
fairness requires that every consumer should pay 
for his own actual use, and it is not easy to And 
a reason that would justify a different rule iiji the 
case of telephone service.” 

Pond on Public Utilities, 3rd Ed., at Sec. 649 states: 

“As the meter is the best known method o: de¬ 
termining the amount of service the custome::* re¬ 
ceives, its use redounds to his own advantage over 
the payment of a flat rate for the service by which 
the careful and conservative customer is obliged 
to pay the same as the extravagant and careless 
one.” 

Not only is there no law, statutory or othenvisb, in 
the District of Columbia against the resale of electric 
current by a building owner to his tenants upon a plea¬ 
sured basis, but the paragraph heretofore quoted, defin¬ 
ing an electrical corporation evidences, in the exception 
therein contained, a legislative recognition of the right 
of an owner to purchase electricity from the ppwer 
company for sale and transmission to his own tenants. 
There is no suggestion there or anywhere else ib the 
Act that anv such transmission is limited to an! un- 
measured basis of distribution. In Wyman on Ppblic 
Service Corporations, Section 380, it is said: 

“Where the statute permits the charging of the 
service against the owner the whole may be billed 
to him leaving him to deal with bis tenants ajs he 
sees fit.” 


I 

| 
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We have previously referred to the decision by the 
Supreme Court of Ohio in Jonas v. The Swetland Com¬ 
pany. That decision affirmed an opinion by the inter¬ 
mediate appellate court, 29 Ohio App. 29,162 X. E. 755, 
from which the following is quoted: 

‘‘The contention in the court below and in this 
court was that The Swetland Company, not being 
a public utility corporation, could not sell light 
and power to its customers, and that as a matter 
of fact it bought its current from the Illuminating 
Company at a basis of about $115 or $120 a month 
and charged its customers, and particularly the 
plaintiff around $300.00 a month, and that it was 
charging for the service furnished by the Utility 
Company, and that that was ultra vires and with¬ 
out authority of The Swetland Company to do and 
therefore, its charge was illegal and it should be 
enjoined from collecting this bill. 

“We cannot agree with counsel. It surelv can- 
not be possible that a Utility Company furnishing 
light, power, and heat must make a separate con¬ 
tract with every tenant in a big office building. A 
thing of that sort would lead to such confusion 
and trouble that surelv would warrant the Utilitv 
Company in making a contract with the owners 
of the building at a wholesale price, who in turn 
may retail it out to the various customers and ten¬ 
ants. Whether or not the price which they get is 
a proper price is not for the court to say. We do 
not think that the Building Company is prohibited 
from furnishing light, power, and heat to its ten¬ 
ants. On the contrary, we think that it might be 
their duty to do so. The record in this case shows 
that contracts had been entered into between The 
Swetland Company and Jonas, whereby he agreed 
to pay at a certain rate for the lights he used, and 
it appears that a concession had been made by 
the Utility Company to The Swetland Company, 
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i 

and that concession not having been passed along 
to the tenants, the tenants sought to prevent a 
collection at all. 

“We think in this case that The Swetland Com¬ 
pany has a right to sell light, power and heat to 
its tenants, and that it is a matter of contract) be¬ 
tween the tenant and the owners of the building 
as to the price they pay for it; that it is not i^ltra 
vires, and it is not against public policy that $uch 
a contract should be made.” (Emphasis adde(|) 

The federal government itself has sanctioned the 
practice of appellants by participating therein to the 
extent of collecting a tax on resales of electricitv un- 
der tlie Revenue Act of 1932. Article 40 of Regula¬ 
tions 42 of the Bureau of Internal Revenue, as 
amended by Treasury Decision 4342, provides as fol¬ 
lows : 

“Where electrical energv is sold through one 
meter to a person for both resale and consump¬ 
tion, the certificate furnished bv the vendee pur- 
suant to the preceding paragraph shall show the 
portion of the energy which is consumed by him 
for domestic or commercial purposes, and the ven¬ 
dor shall collect the tax on such portion of the 
amount paid for all the energy. The vendee shall 

ells 
the 

price for which the energy is resold.” 

Also an explanatory ruling by the Deputy Comjnis- 
sioner under date of June 21, 1932, in response tej in¬ 
quiries on behalf of the National Association of Build¬ 
ing Owners and Managers, published in 1932 Pren¬ 
tice-Hall Federal Tax Service, Paragraph 33, is as fol¬ 
lows : 


in turn collect from the person to whom he res 
the energy the tax under section 616, based on 

O w ' 
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“Reference is made to your letters of June 15 
and June 17, 1932, in which a request is made for 
information concerning the tax on electrical en¬ 
ergy. Inquiry is made as to the application of 
this tax where submetering is practiced. 

Section 616 of the Revenue Act of 1932 which 
imposes a tax on electrical energy provides that 
such tax shall be paid by the person paying for 
such energy 1 and that the tax shall be collected by 
the person furnishing the electrical energy for 
consumption. 

Under the law the tax imposed upon electrical 
energy does not apply with respect to sales there¬ 
of other than on sales for consumption. In cases 
where a power company furnishes electrical en- 
ergv to a large unit such as an office building or 
apartment building or a loft building, it frequently 
occurs that part of the energy so furnished is 
used by the building operator himself while other 
portions thereof are resold to tenants and in un¬ 
usual cases again resold. The tax should be paid 
bv the ultimate consumer and collected bv the ul¬ 


timate vendor, bearing in mind that sales made 
for industrial consumption are not taxable. 

In paying and collecting the taxes on electrical 
energy where the same is furnished to large build- 
ings, it will therefore be necessary for the building 
management to pay to the electric company a tax 
on onlv so much of the electrical energy as is con- 
sinned in the operation of the building, such as for 
public lighting purposes, for the operation of its 
elevators and for such electrical energy, if any, 
as mav be furnished to tenants free of charge. 
Where electrical energy furnished to large build- 
ings, a portion of which is resold to tenants of 
that building, the building operator becomes the 
vendor of the electrical energy sold to the tenants. 
Should any of these tenants resell the electrical 
energy furnished them to other parties, the ten¬ 
ants would in turn become vendors within the 
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meaning of the law and be required to collect and 
return tax as such. 

In all such cases it would be necessary, in order 
to establish the amount of electrical energy ac¬ 
tually consumed and subject to the tax, for leach 
succeeding vendee to report back to his vendor 
the amount of electrical energy consumed and the 
amount of electrical energy resold.” 


It is respectfully submitted that public policy re¬ 
quires the approval rather than the disapproval of a 
method of distribution by owners to their tenjants 
which discourages the useless and wasteful expendi¬ 
ture of electric energy and which apportions the cost 
thereof fairly and equitably among such tenants. 

It is not to the interest of the power company that 
waste of current should be avoided or discouraged, but 
the Court will view the matter from a broader stand- 

i 

point. j 

VIII. 

The Measured Resale of Electricity by an Owner to His 
Tenants Involves No Rebate. 


It is difficult to understand how the question otj re¬ 
bate is at all involved in the present proceeding, yet 
counsel for the power company contend that while not 
strictly a rebate, it is nevertheless a device to secure 
a rebate. If we understand their position, it is, that 
the fact that the owner makes a profit through |the 
resale of current purchased by him constitutes ini ef¬ 
fect a rebate. They do not contend, however, that j the 
profit which the owner who sells upon an unmeasu|red 
basis makes is such a device but claim onlv that the 
device is found in the measuring of the tenants’ con¬ 
sumption. Appellants submit that there is neither a 


i 

I 
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rebate nor a device for a rebate in either case. The 
power company’s counsel lose sight of the settled 
meaning of the term which has alwavs been given bv 
the courts in construing statutes upon the subject. A 
rebate consists in the acceptance by the utility itself of 
a less amount than the published rate. Accumulation 
of authorities upon this point is unnecessary but ref¬ 
erence mav be made to a few authorities bv wav of 
illustration. I Watkins on Shippers and Carriers (3rd 
Ed., 1920) Sec. 1S6, page 495, contains a concise defini¬ 
tion of tlie term as follows: 


“A rebate within the meaning of the Act to 
Regulate Commerce means the acceptance by a 
common carrier of a rate less than that provided 
for in its tariffs of charges.” 


In Bouvier’s Law Dictionary it is defined as 44 an al- 

lowance bv wav of discount or drawback.” 

* • 

In tlie case of New York, New llaven and Hartford 
Railroad Co. v. Interstate Commerce Commission , 200 
U. S. 361, decided in 190G, Mr. Justice White in deliver¬ 
ing the opinion of the court, at page 391, said: 


“It can not be challenged that the great purpose 
of the act to regulate commerce, whilst seeking to 
prevent unjust and unreasonable rates, was to se¬ 
cure equality of rates as to all and to destroy 
favoritism, these last being accomplished by re¬ 
quiring the publication of tariffs and by prohibit¬ 
ing secret departures from such tariffs, and for¬ 
bidding rebates, preferences, and all other forms 
of undue discrimination. To this extent and for 
these purposes, the statute was remedial, and is, 
therefore, entitled to receive that interpretation 
which reasonably accomplishes the great public 
purpose which it was enacted to subserve. * * * 
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* * * The aljl-em- 

bracing prohibition against either directly or in- 
directlv charging* less than the published rates 
shows that the purpose of the statute was to make 
the prohibition applicable to every method of deal¬ 
ing by a carrier bv which the forbidden result 
could be brought about. If the public purpose 
which the statute was intended to accomplish be 
borne in mind, its meaning becomes, if possible, 
clearer. ’ ’ 

In 1911 the same Justice, then Chief Justicej, de¬ 
livered the opinion of the court in the case of Inter¬ 
state Commerce Commission v. Delaware, Lackawanna 
and Western Railroad, supra, sanctioning the consol¬ 
idation of shipments by separate shippers so as to se¬ 
cure the low car-load rates instead of the higher less- 
than-car-load rates and approving the business of 
“forwarding agents.” The Court found no elejnent 
of rebate present in that case, although it was admitted 
that under the arrangement practiced, many shippers 
paid the “forwarding agents” less than the established 
less-than-car-load rates, and also found that the fact 
that different persons might own the commodities (com¬ 
bined for shipment constituted no different circum¬ 
stance or condition. 

There is nothing in the practice in question here bv 


which the power company makes any concession to the 
consumer or receives less from one consumer than 
another similarly situated. 

The fact is, as heretofore pointed out, that it is 
simply a case of one buying a commodity at the price 
which everybody else pays for it and either using it 
himself, giving it away or selling it as he pleases. He 
has the right to do either and if he chooses to sell it 
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and make a reasonable profit, lie is doing an entirely 
lawful tiling*. 

The right of appellants to resell electricity to their 
tenants involves no question of rates. Whatever coun¬ 
sel for appellees may attempt to inject regarding the 
rate structure of the District of Columbia will tend 
onlv to cloud the single issue before the Court. The 
Public Utilities Commission is the forum wherein 
rates are dealt with and if the utility is dissatisfied 
with rates as they now are or may be affected it has 
ready access to the proper tribunal. The courts are 
not the proper places wherein to originate such an 
issue. 

IX. 


Errors in Findings of Fact and Conclusions of Law of 

Mr. Justice Letts. 


The first six of appellants’ assignments of errors re¬ 
late to the admissibility of certain evidence and the 


findings of fact predicated thereon. Certain of these 
facts were stipulated by the parties to be true, reserv¬ 
ing, however, the right of objection and exception to 
their relevancy, materiality or competency (R. 73), 
and the assignments of errors are directed to these 
grounds. Mr. Justice Stafford, in ruling on appellee’s 
motions to dismiss the bills, established the law of the 
case for these suits and defined the issue very clearly 
when he stated (R. 20): 


44 The sole question would seem to be whether in 
thus charging the tenants for the electricity 
bought by the apartment house owner and by him 
transmitted to them the amount of such charge 
may be ascertained by the use of a meter so that 



each tenant may be charged for what he actually 
uses instead of being charged a lump sum by way 
of increased rent or without any reference to the 
amount used by the particular tenant. The court 
is unable to see any reason or legal basis foi such 
a distinction, nor upon what ground the power 
company can refuse to furnish the electricity to the 
apartment house owner unless he will comply with 
such a condition. ’ ’ 

i 

The facts alleged by appellants in their bills of com¬ 
plaint fully presented the cases to Mr. Justice Stafford. 
Some additional facts were offered in evidence bv the 
power company but none were offered which substan¬ 
tially varied the issue or the cases originally presented. 
Although the conclusions of Mr. Justice Letts ajre in¬ 
consistent with the holding of Mr. Justice Staffoijl, the 
issue was ident ical in both instances and the extraneous 
matters offered in evidence by the power compapv are 
plainly irrelevant, immaterial and, in some instances, 
incompetent. 

It is not felt necessary to unduly extend this brief bv 
particularizing as to the various items of proof offered. 
With the exception of Defendant’s Exhibit No. 6, being 
Order No. 748 of the Public Utilities Commission (R. 
38-41), and Findings of Fact Nos. 9 and 12 predicated 
thereon, the appellants’ objections were limited tjo the 
irrelevancy and immateriality of the facts offerecl. It 
is submitted that such objections are well foijmded 
when the cases are viewed in the light of the onejissue 
involved. As to Order No. 748 of the Public Utilities 
Commission, in addition to being immaterial arid ir¬ 
relevant it is also subject to the more serious Objec¬ 
tion of being incompetent to prove the truth of the 
statements contained therein in this proceeding. As 
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previously pointed out at p. 2 herein, these cases 
are not appeals from the Public Utilities Commis¬ 
sion and such findings as were made by the Commis¬ 
sion in an independent proceeding do not constitute 
facts nor are they conclusive upon the parties in the 
present proceeding. Mr. Justice Bailey found the 
Commission had no jurisdiction over the subject mat¬ 
ter of these suits but the power company, persisting in 
its efforts to interfere with appellants in the conduct of 
their private business, your appellants had no other 
recourse than to appeal to the general equity juris¬ 
diction of the Courts. This they did in the suits now 
before this Honorable Court. 

It is well established that a recitation of facts bv a 

%> 

court or commission in rendering an opinion in one 
case can not be made to constitute facts in another 


case by the mere introduction of the order or opinion 
of the commission or court in the first instance without 
introducing the whole record. The rule is stated in I 
Greenleaf on Evidence at p. G51, Sec. 511, as follows. 

“The general rule is, that, where a party in¬ 
tends to avail himself of a decree, as an adjudi¬ 
cation upon the subject-matter, and not merely to 
prove collaterally that the decree was made, he 
must show the proceedings upon which the decree 
was founded. ‘The whole record,’ says Chief 
Baron Comyns, ‘which concerns the matter in 
.question, ought to be produced.’ But where the 
decree is offered merely for proof of the res ipsa, 
namely, the fact of the decree, here, as in the case 
of verdicts* no proof of any other proceeding is 
required. ’ ’ 


To same effect, see also 4 Wigmore on Evidence 
(2nd Ed.) Sec. 2109; 3 Jones on Evidence p. 908, Sec. 
621; and 10 Ruling Case Law 1103. 
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The fact is not questioned by appellants that! the 
Public Utilities Commission did promulgate Ordeif No. 
748, entitled “In the Matter of the Consideration 
"Whether the Practice of Submetering Electric Energy 
Should Be Discontinued,” but none of the factual find¬ 
ings of the Commission can be taken as properly 
proved or true in these suits because the record is not 

. # # i 

m evidence and there is not sufficient information be¬ 
fore this Honorable Court to enable it to determine the 
issues or to ascertain which findings of supposed facts 
were based on adequate testimony under oath and 
which upon an ex parte investigation. 

Assignments of Errors Nos. 7 to 19, inclusive are 
respectively directed to the conclusions of law nfiade 
bv Mr. Justice Letts. It is felt that the argument of 
counsel set forth in this brief fully supports the vari¬ 
ous assignments without further elaboration at this 
point. 

The remaining assignments, being Nos. 20 to 27, in¬ 
clusive, are, in tlie main, the converse of the conclu¬ 
sions of Mr. Justice Letts and embrace the affirmative 
conclusions of law which, it is respectfully submitted, 
this Honorable Court should reach as proper in tjiese 
suits. These assignments are also fully supported by 
this brief. 

CONCLUSION. 

In the foregoing brief and argument, appellants be¬ 
lieve they have abundantly established their right to 
resell electricity to the tenants of their own buildi ngs 
upon a measured basis. Such right being entirely 
lawful, it is respectfully urged that the Supreme Court 
of the District of Columbia be reversed and that the 
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proper order be promulgated by this Honorable Court 
which will give appellants adequate protection of their 
property as prayed for in their Bills of Complaint. 

Respectfully submitted, 

Mason, Spalding & McAtee, 
Attorneys for Appellants in 
No. 5661. 

Charles F. Diggs, 

Attorney for Appellant in 
No. 5662. 


Richard E. Shands, 
Cornelius H. Bull, 

Of Counsel. 
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PRELIMINARY 

By leave of the court below the Public Utilities Com¬ 
mission and the People’s Counsel of the District of 
Columbia were permitted to intervene in these | cases 
as defendants, and are herein appearing also as appel¬ 
lees. 

For convenience, parties hereto will be hereinafter 
referred to—the appellants who were plaintiffs below 
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and appearing as owners of large office buildings, 
apartments, etc., as the “Appellants,” or sometimes 
“Owners,”—the Meter Service Corporation, alleged 
agents of the appellants, as the “Meter Company,”— 
the appellee, Potomac Electric Power Company, as the 
“Power Company,”—the appellee, intervenor, the Pub¬ 
lic Utilities Commission of the District of Columbia, 
as the “Commission,”—the appellee, intervenor, the 
People’s Counsel of the District of Columbia, as the 
“People’s Counsel.” 

The law and the facts being the same in both cases, 
but one brief will be filed, and all reference to the pages 
of the record will be of case No. 5661, unless otherwise 
noted. 


STATEMENT AND HISTORY OF THE CASE 

The appellants in the second paragraph of their 
statement of the case state: 

“These particular suits did not originate before 
the Public Utilities Commission of the District of 
Columbia and hence are not appeals under the 
statute nor are they subject to the various pro¬ 
cedural rules and limitations provided by statute 
for such appeals. In another independent pro¬ 
ceeding, in which the appellants herein were 
parties, the Commission investigated and ruled 
upon the subject matter of these suits but the 
Supreme Court of the District of Columbia, in 
appeals under the statute in those cases, held 
that the Commission had no jurisdiction over 
the matter and those suits were thereupon term¬ 
inated.” 

We do not agree with either of the contentions of the 
appellants in the foregoing statement. These cases all 
have their origin in a proceeding before the Commission 
instituted by the appellants which involved the right of 


the Commission under paragraph 38, Section 8 <bf the 
Act of Congress approved March 4, 1913, 37 Stats. 974 
creating the Public Utilities Commission of the District 
of Columbia, as follows: 

“upon its own initiative or upon reasonable com¬ 
plaint made against any public utility that any 
of the rates, tolls, charges, or schedules, or 
services, or time and conditions of payment, or 
any joint rate or rates, schedules, or services are 
in any respect unreasonable or unjustly dis¬ 
criminatory, or that any time schedule, regulation 
or act whatsoever affecting or relating to . j . . 

the production, transmission, delivery, of fur¬ 
nishing of heat, light, or power or any service in 
connection therewith . . . is in any respect 

unreasonable, insufficient, or unjustly discrilnina- 
tory, or that any service is inadequate or cannot 
be obtained, the Commission may in its discre¬ 
tion, proceed with or without notice, to make 
such investigation as it may deem necessary or 
convenient.” 

And under the provision of paragraph 41, which farther 
provided: 

“That if, upon such investigation the rates, 
tolls, charges, schedules, or joint rates shall be 
found to be unjust, unreasonable, insufficient 
or unjustly discriminatory or to be preferential 
or otherwise in violation of any of the provisions 
of this section, the Commission shall have j?ower 
to determine and by order fix an order to b^ sub¬ 
stituted therefor such rate or rates, tolls, charges, 
or schedules as shall be just and reasonable. If 
upon such investigation it shall be found that 
any regulation, time schedule, act or service 
complained of is unjust, unreasonable, insufficient,, 
preferential, unjustly discriminatory or otherwise 
in violation of any of the provisions of th^s sec¬ 
tion, or if it be found that reasonable service is 
not supplied, the Commission shall have power 
to deterjnine and substitute therefor such other 
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regulations, time schedules, service or acts and 
to make such orders respecting and such changes 
in such regulations, time schedules, service or 
acts as shall be just and reasonable.” 

0 

This complaint was as to the validity of the very 
regulation which is under attack in these suits. The 
Commission having determined the complaint against 
the contention of the appellants, and affirmed the 
validity of the identical regulation here under attack, 
the appellants appealed to the Supreme Court of the 
District of Columbia and under Par. 64 of Public 
Utilities Commission Law, and that petition, upon 
motion of the appellees, was dismissed, but without 
prejudice, to the right of the appellees to proceed other¬ 
wise if they were so advised. Thereupon they filed the 
additional bills under the general equitable jurisdiction 
of this court above, attacking the regulation upon the 
same grounds that they had been attacked before the 
Commission and in their appeal from the order of the 
Commission. All the questions involved in this appeal 
were litigated before and fully determined by the Com¬ 
mission in the original proceeding and directly con¬ 
cerned the jurisdiction of the Commission and the exer¬ 
cise of its powers of regulation. The rules and regula¬ 
tions here involved were approved by the Commission 
in its order No. 737 dated December 31, 1928. The 
regulation complained of and there approved reads as 
follows: 

“It is expressly understood and agreed that 
electric service furnished to the consumers shall 
be for his (her or their) own use and may not be 
remetered (or submetered) by the consumer for 
the purpose of selling electric service to another 
or others.” 
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This provision was incorporated in the Power Company’s 
general terms and conditions and was in its regular 
form of contract to be signed by its consumer. j 
The Commission in its order condemning the practice 
of submetering electric energy in the District of Colombia, 
concluded: 


“The Commission is of the opinion that the 
subject matter of this case is sufficiently disposed 
of by its Order No. 737 approving the Poiomac 
Electric Power Company’s rate schedule for 
1929. It is therefore ordered: 


d the 


(lj “That Formal Case No. 203 be, an| 
same is hereby closed.” 


Paragraph 65 of the Public Utilities Commission 
Law, further provides that if proceeding, actiojn, or 
suit to set aside, vacate, or amend any determination 
or order of the Commission, or to enjoin the enforcement 
thereof, or prevent in any way such order or determina¬ 
tion from becoming effective shall be commenced J . . 
within 120 days after the entry or rendition of such 
order or determination, the right to commence any such 
action, proceeding or suit, or to take any such appeal 
or right of recourse to the courts shall terminate abso¬ 
lutely at the end of such 120 days. The bills of com¬ 
plaint in these particular suits were not filed vifithin 
120 days specified in the order of the Commission. 
The Power Company contends that no case for equitable 
relief is presented by the bills and even under the general 
equity power of the lower Court these suits should have 
been filed within the said 120 days. 


In view of the foregoing, the Power Company 


feels 


that a more complete history of the case will help this 
Court in its determination of these appeals, therefore 
we give the following history in connection with this 
statement of the case. 
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(a) Refusal to Make Submetering Contracts 

In the Spring of 1928 the Meter Company undertook 
to enter into contracts with certain apartment house 
owners in the District of Columbia, whereby each 
owner w^ould purchase all electric current from the 
Power Company, for their own as well as their tenants’ 
needs, to be measured by one master meter furnished, 
maintained and read by the Power Company, and to be 
paid to the Pow r er Company by the owner at wholesale 
rate applicable to the entire quantity shown under 
schedules approved by the Commission. (R. p. 25, 39, 
83), but the owners w^ere to submeter this current to 
the several tenants at the higher retail rate applicable to 
lesser quantities used by each tenant. To achieve this 
the owners were required to contract with the Meter 
Company, as their agent, to install, read, test, calibrate 
and maintain individual submeters for each tenant, 
render bills, and collect from each tenant as agent of 
the owner at retail rates and pay therefrom the bill 
submitted to the owmer by the Power Company, and 
the difference between the wholesale rates as shown by 
the master meter and the aggregate of the bills as showm 
by the submeters on the retail basis, to be divided 
between the owner and the Meter Company as profit as 
provided for by the said contract. (R. p. 83.) 

This scheme was called to the attention of the Legal 
Department of the Power Company by its Commercial 
Department, and was advised not to permit such an 
arrangement or contract. This resulted in refusal of 
the Power Company to permit such a practice or to in¬ 
stall master meters to be used under such an arrange¬ 
ment. (R. p. 82.) 

The Meter Company, in the spring of 1928, complained 
to the Commission of the position taken by the Power 
Company, and demanded a hearing on the matter in¬ 
volved under Sections 38 and 41 aforesaid. Sub- 


sequently the Operative Builders’ Association of 


the 


District of Columbia made a similar complaint through 
one, Mr. Rufus S. Lusk, as to certain alleged discrimina¬ 
tions on the part of the Power Company and demanded 
a hearing. The Commission sent out notices that a 
public hearing would be held on the 27th day of No¬ 
vember, 1928, which later was postponed to the l|2th 
day of December, 1928, “to consider whether the prac¬ 
tice of submetering electric energy should be discon¬ 
tinued.” The hearing was held and concluded ajfter 
four sessions and the parties interested given an oppor¬ 
tunity to file briefs, (R. p. 38) pending which the Power 
Company had filed the amended schedules prohibiting 
the practices above mentioned, and these had been 
approved by the Commission. 

(b) Facts Established at Hearing Before the 

Commission 

The testimony and evidence introduced at these hear¬ 
ings showed the facts to be substantially as follow^: 

(1) After the Meter Company undertook to niake 
the contracts as aforesaid, an investigation was directed 
by the Power Company whereby approximately 42 
instances were discovered where electricity was tjhen 
being furnished through a master meter to certain 
owners, and in turn was being submetered and resold. 
(R. p. 81.) In some of these instances such electricity 
was furnished by said owners or landlords to their 
tenants as a part of rent; about 20 owners or landlords 
had, upon request of the Power Company, discon¬ 
tinued such submetering and resale of current, and 
were conforming to the rules and regulations of the 
Company, leaving, at the time of said hearing, approxi¬ 
mately 18 instances where such owners or landlords 
still refused to conform to said rules and regulations of 
the Power Company in the respect mentioned. (The 
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number of such instances at the time of the hearing, 
in May 1931, before the lower Court, known to the 
Power Company,’were approximately 12 including the 
owners, appellants in these cases. (R. p. 81.) 

(2) That the only landlord or owner who testified 
failed to furnish information as to the result of such 
submetering and resale of electric current from the 
standpoint of gain, or to show how much current had 
been consumed for lighting certain parts of the Dupont 
Building and for certain vacant and public space 
therein, for which no allowance had been made in the 
figures presented by him. (R. p. 81.) 

(3) That to permit submetering would affect the 
whole rate structure of the Power Company and no 
facts were presented by any owner showing that the 
practice of submetering or resale of current could be 
permitted without extending to them some gain or 
advantage denied to other consumers. (R. p. 25.) 

(4) That such submetering resulted in discrimina¬ 
tions was testified to by two witnesses presented by 
People’s Counsel, although a representative of the 
owner in question said that no intention had been en¬ 
tertained to violate the law and that restitution would 
be made. (R. p. 38.) 

(5) That some of the tenants of the only landlord 
who testified had paid more and some less for electricity 
furnished them than they would have had to pay the 
Power Company for similar service, and that one of his 
tenants was receiving electric service at cost to him. 
(R. p. 38.) 

(6) Some evidence was presented to show that the 
owners of some of the buildings had incurred large 
expenses in the equipment for private generation and 
distribution to tenants, and that while so generating 
and distributing their own electricity, had sold current 
to the tenants of their buildings on a measured basis 
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through meters, and that such practice was known pnd 
had not been objected to by the Power Company. 
(R. pp. 80, 81.) Certain instances were brought to jdie 
attention of the Commission where owners had incurred 

i 

expense in connection with submetering but no evidence 
was introduced to show the nature of such expense, 
except in the case of the appellant Moebs, where it was 
shown that the only expense he had incurred, strictly 
attributable to such submetering or resale of current, 
was in the meters, as the Power Company in no instance 
has ever installed or paid for electrical wiring, etc.,; in 
any building beyond the point of contact with tjhe 
meter. (R. p. 84 & 85.) 

(7) That the only form of contract that the Power 
Company had entered into with any owner or other 
person for the sale and purchase of electric current was 
the usual printed form of its contracts, (R. p. 31 & 86) 
which were introduced in evidence, (R. p. 100) and that 
there had been no intention on the part of anyone to 
enter into any arrangement, agreement or contract, 
which would constitute a violation of law, or rebate, 
within the meaning of the Public Utilities Act, ajid 
that at no time has the Power Company entered into 
any arrangement with any intermediary as agent for 
an owner, or as a separate agency, for the furnishing of 
electricity at wholesale, with the right to submeter or 
resell at retail. (R. p. 31.) 

(8) That in some of the leases which had been 
entered into by some of the owners and their tenants, 
the lessees had covenanted and agreed to pay the lessors 
extra for the cost of cleaning the demised premises, apd 
for all electric current used on the demised premises at 
retail rates charged from time to time by the Power Com¬ 
pany for similar service under like conditions. 

(9) That the contracts of the Power Company there¬ 
tofore issued, did not contain, grant or give any con- 
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sumer the right to submeter and sell electric energy, 
but were silent on that point. Evidence was introduced 
to show that the word “consumer” as used in the pub¬ 
lished schedule of rates of the Power Company and as 
filed with the Commission, w^as, and is, defined on the 
first page of said published schedule, as: (R. p. 100— 
Exhibit No. 1) 

“The word ‘consumer’ as used in this booklet, 
is intended to mean the present or prospective 
user of the service.” 

and further, the contracts of the Power Company had 
been changed by adding thereto: (R. p. 100—Exhibits 
3 and 4) 

“The electric current to be furnished here¬ 
under is for my/our use and not for re-sale.” 

(10) Appellants failed to prove by sufficient evidence 
that there was any general practice of submetering and 
resale of electric current at the time of the hearing or 
any other time (R. p. 81). Furthermore such evidence 
as was introduced showed that such submetering to the 
extent practiced was contrary to the written contracts 
entered into with each consumer which made the rules 
and regulations of the Powder Company a part thereof, 
and did not permit of such submetering or permit the 
resale of electric current as a separate commodity. 
(R. p. 22 & 100.) 

That certain owners who had been submetering still 
had their own generating plants, and proposed to 
generate their own electric current for distribution to 
their tenants in the event that submetering was ordered 
discontinued. (R. p. 77.) 

(12) That under the Decree of the Supreme Court 
of the District of Columbia in Equity No. 35,336 and 
No. 35,341, dated the 31st day of December, 1924, it is 
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provided if the rates charged during any year by tjhe 
Power Company yield more than a per cent return 
on a fixed base one-half of said excess should be used in 
a reduction of rates to be charged the public for electric 
service thereafter, by reason whereof the Power Com¬ 
pany had operated, and continues to operate, upoh a 
profit-sharing basis with the general public resulting! in 
a constant lowering of rates since its inception. (R. ip. 
76 & 83.) | 

(13) That if submetering in apartment houses vfas 
practiced generally, it would result in a considerable 
decrease or reduction in the revenue of the Power Com¬ 
pany, and have a corresponding effect upon the future 
reduction of rates—the Power Company having approxi¬ 
mately 40,000 apartments then being served individual ly 
which number has considerably increased in the last 
two years. (R. p. 76.) 

(c) Findings of the Commission 

The Commission rendered its findings and opinion, 
designated as Formal Case No. 203, Order No. 748, 
which are attached to defendant's answer herein, as 
Exhibit B, (R. p. 38) with the conclusion that the subject 
matter of said hearing was sufficiently disposed of by 
its Order No. 737, approving the Potomac Electric 
Power Company's Rate Schedule for 1929, wherein j it 
approved as one of the Power Company's rules and 
regulations, the following: 

“General Terms and Conditions 

“General terms and conditions which are a 
part of the agreement between the consumer and 
the company for the furnishing of electric service. 

“1. The consumer agrees not to use the 
current for any purpose or for any additional 
equipment other than that provided for in tips 
contract without first having notified the compahy 
in writing and having received the company's * 

332-J—2 



12 


consent thereto. It is expressly understood and 
agreed that electric service furnished to the con¬ 
sumer shall be for his (her or their) own use and 
may not be remetered (or submetered) by the 
consumer for the purpose of selling electric service 
to another or others.” 

It should be remembered that this general term or 
condition is part of the Commission’s Order No. 737 
(R. p. 56) which gave the Commission’s approval to the 
reduction of rates of the Potomac Electric Power 
Company, dated January 1, 1929, a copy of said Order 
having been introduced as evidence in these cases. 
(R. p. 102.) 

After January 1, 1929, submetering became in a more 
direct way a violation of the rates, rules and regulations 
of the Power Company as approved by the Commission 
and it became the duty of the Power Company to see 
that the same was thereafter absolutely prohibited and 
such as was in existence stopped. (R. p. 82.) 

(d) Court Proceedings 

Certain owners, including appellants herein, appealed 
from the said findings and Order of the Commission by 
filing petitions in the lower Court, Equity Causes Nos. 
49,753, 49,755, 49,756, and 49,757, as provided in the 
Act creating the Public Utilities Commission of the 
District of Columbia (37 Stat. 974), against the Power 
Company and the Commission as defendants. (R. p. 
19.) The defendants, appellees here, including the 
Commission and People’s Counsel, filed a motion to 
dismiss that appeal, which motion, after argument, 
was sustained by this Court, Mr. Justice Bailey writing 
the following opinion which was made a part of the 
Decree dismissing said bills: (R. p. 19, appellants’ 
B. p. 24). 

“The bills of complaint in these cases were 
brought in a double aspect, both as proceedings 


* 
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under the statute and also as ordinary bills in 
equity. Upon the court’s holding that this 
could not be done, the plaintiffs elected to pro¬ 
ceed under the statute. As I construe the statute, 
the Public Utilities Cbmmission has no jurisdic¬ 
tion over the particular kind of submeterin^ in¬ 
volved in these cases. The Commission’s otder, 
however, does not forbid submetering, but merely 
approves a form of contract proposed by the 
Power Company containing provisions against 
submetering. It is conceivable that such a 
contract might contain provisions as to many 
matters not within the jurisdiction of the Com¬ 
mission which might nevertheless be perfectly 
legal. So without passing upon the legality of 
these submetering provisions, in my opinion the 
order of the Commission is not void. If tljiese 
provisions are illegal the parties have their remedy 
by proceedings in the proper courts. The motjons 
to dismiss the bills will be sustained.” 

From this Decree the appellants took no appeal, ^t is 
clear that none of the appellees could, for the reason 
that the Court granted their motion to dismiss. 

Subsequently the appellants and others filed Bills of 
Complaint under the general equity power of the lqwer 
Court (R. p. 2) seeking injunctive relief against the 
Power Company, to prevent the Power Company from 
enforcing its said rules, regulations, terms, and condi¬ 
tions as filed with, and approved by, the Commission. 
The Power Company again filed motions to dismiss 
which were argued before Mr. Justice Stafford who 
overruled said motions and filed his written opinion as 
follows: (R. p. 19). 

“The question here involved is whether ^he 
defendant has a right to refuse to furnish electri¬ 
city to an apartment house owner unless |the 
latter will engage that he will not charge his 
tenants for such electricity transmitted to tl}em 
by him on the basis of the amount used by the 
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tenants as ascertained by a meter, or else that 
the apartment house owner will engage not to 
resell the electricity to his tenants. Four of the 
same plaintiffs brought suits in this court in 
which they claimed that the Commission’s ap¬ 
proval of this condition made the order of the 
Commission void. Those suits were treated as 
brought under the statute and not as an appeal 
to the general equity power of the court. There 
was a motion to dismiss the bills and the motion 
was sustained upon the ground that the order 
of the Commission was not necessarily void by 
reason of its approval of said condition; that such 
condition might be legal or illegal but that in 
any case the Commission had no jurisdiction 
over the matter of submetering by apartment 
house owners inasmuch as the statute in question 
took out of their jurisdiction the situation here 
presented in its definition of the term ‘electrical 
corporation.’ The section reads in part: 

“ *. . . except where electricity is made, 

generated, produced, or transmitted by a private 
person or private corporation on or through 
private property solely for its own use or the use 
of tenants of its building and not for sale to or 
for the use of others.’ 

“The decision was that this language showed a 
plain legislative intent to allow apartment house 
owners to receive electricity from the Power Com¬ 
pany and transmit it for the use of its tenants and 
to charge its tenants therefor. This question 
having been determined by the prior decision the 
sole question would seem to be whether in thus 
charging the tenants for the electricity bought by 
the apartment house owner and by him trans¬ 
mitted to them the amount of such charge may 
be ascertained by the use of a meter so that each 
tenant may be charged for what he actually 
uses instead of being charged a lump sum by way 
of increased rent or without any reference to the 
amount used by the particular tenant. The 
court is unable to see any reason or legal basis for 
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such a distinction, nor upon what ground the 
Power Company can refuse to furnish the Elec¬ 
tricity to the apartment house owner unless he 
will comply with such a condition. For tnese 
reasons the motion to dismiss will be overruled.” 

i 

Thereafter the People’s Counsel and the Commission 
were granted leave to intervene and with the Power 
Company filed their answers to said Bills. (R. p 21 
& 45.) After motions to strike were overruled in 
part by Justice Stafford the cases were heard by the 
lower Court upon their merits on bill and answers, a 
stipulation of facts (R. p. 73) and certain exhjbits 
introduced by the Power Company. The Court h^ard 
the arguments of Counsel and briefs were filed by both 
sides. After maturely considering the same the lower 
Court made its Finding of Fact and Conclusion^ of 
Law, (R. p. 79) and thereupon entered its Decree dis¬ 
missing the respective bills. (R. p. 89.) 

This appeal is taken from the said Decree dismissing 
the Bills of Complaint of the appellants. 

We cannot agree with the appellants as to the naijrow 
issue to be decided, or that the only question is—Js it 
lawful for appellants to resell electricity to their tenants 
upon the basis of exact measurement by mean^ of 
electric meters after having purchased such electricity 
from the Power Company? (Appellants’ B. p. 3.) ! 

As hereinbefore stated, the subject matter of this 
appeal directly involves the right of the Company to 
adopt reasonable rules and regulations and the juris¬ 
diction of the Public Utilities Commission to exercise 
its powers of regulation and its right to alter or approve 
the terms, conditions and rates of electric service 
within the District of Columbia, and a fundamental 


and preliminary question as to the general equity 


powers of the lower Court to restrain, review or set 
aside, even if irregular or illegal, a rule of a public 






16 


utility governing conditions and terms of service other¬ 
wise than as provided by law. 

The appellants have stated the facts beginning on 
page 3 of their brief, substantially as they were found 
by the Court below in its Finding of Facts. (R. No. 
5661—p. 79; R. No. 5662—p. 26.) However, with 
reference to paragraph 5 on page 7 of the appellants’ 
brief, it should be stated that with reference to one 
tenant,—the appellant Moebs charged the same rate for 
electric current as that paid by Moebs to the Power 
Company. (R. No. 5662, p. 27—(18).) 

We will now endeavor to answer the several points of 
argument of the appellants as set forth in their brief 
substantially in seriatim so far as we conceive necessary 
to support the Decree herein appealed from and the 
rule of the Power Company designed to prevent sub¬ 
metering, approved by the Commission. 
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ARGUMENT 

I. 

MISTAKEN THEORY OF APPELLANTS 

The appellants’ eases are all based upon the mistaken 
theory that their constitutional rights are violate4 by 
the rule of the Power Company as approved by the 
Public Utilities Commission wdiich forbids the appel¬ 
lants from submetering and reselling electric current 
purchased from the Power Company. 

We have hereinbefore shown clearly that there nbver 
has been any general custom or practice of submetering 
electric current. Even if there had been such a general 
custom or practice the appellants have no vested prop 
rights therein, and further the appellants have 
inherent right to demand electric service from the Pqwer 
Company, particularly under any specified rate, te^ms, 
or condition of service. 

It is the contention of the Power Company that the 
only rights the appellants have to demand electric 
current from it is that contained in the Act of Congress, 
approved March 4, 1913, creating the Public Utilities 
Commission of the District of Columbia, and then only 
under such reasonable rules, regulations and con¬ 
ditions as the Power Company may make for the 
lawful conduct of its business, and with the approval 
of the Commission. 

There can be no doubt that Congress by its |Act 
creating the Commission intended to create and dble- 
gate to that Commission sufficient authority to project 
all residents or consumers of the District of Columbia 
from all unjust or unequitable electric service and ifate 
and to prevent discrimination in any electric service 
and rate so furnished to all residents or consumers; 
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but the appellants claim they should be allowed to sell 
electric current to the tenants of their respective 
buildings in disregard of any governmental regulation, 
for the reason that electric current is a commodity, 
which, after being purchased from the Power Company, 
can lawfully be sold to said tenants by the use of sub¬ 
meters, and that such service is not subject to the 
control of the Public Utilities Commission. 

Thus the appellants are seeking by this appeal to 
enjoin the Public Utilities Commission from doing the 
very thing for which it w*as created, by alleging that 
no law nor public policy exists w’hich can restrain the 
purchase of electric current by the appellants for the 
purpose of resale and its resale to their tenants. 

Even before the creation of the Public Utilities Com¬ 
mission it was unlawful to sell electricity without a 
permit from the District Commissioners or a franchise. 
The District Commissioners were empowered to make 
rules and regulations respecting the production, use, 
and control of electricity for light, heat and power 
purposes in the District of Columbia as stated by this 
Court in Rudolph vs. Golden & Co. 39 App. D. C. 
230, 233 as follows: 

“By the Act of Congress of April 26, 1904, 
33 Stat. at L. p. 306, Chap. 1602, the commis¬ 
sioners were empowered to make rules and 
regulations respecting the production, use and 
control of electricity for light, heat, and power 
purposes in the District of Columbia. This 
act conferred upon the commissioners full control 
of the whole subject. 

“Complainant is here in the position of one 
violating the law, and is not, therefore, in position 
to invoke equitable relief. It is clearly within 
the power of the commissioners to require the 
wires to be taken down. Good administration 
demands that authority to regulate this matter 
shall be lodged somewhere, and congress has con - 


ferred ample power upon the commissioner $. It 
is not within the power of an individual or a 
corporation to exercise control over a matter so 
vital to the public welfare , and before complainant 
could exercise any such right as that for which 
he contends, at least a permit should be procured 
from the proper authorities. It is unnecessary 
to consider whether power is vested in the jcom- 
missioners to issue such a permit, since it is 
conceded that no permit has, in this instance, 
been obtained.” (Italics ours.) 


Thus it has always been necessary before electricity 
could be produced and sold in the District of Columbia, 
to have at least a permit from the District Commissioners, 
or a franchise from Congress or approval of the Public 
Utilities Commission. Also, the production, distribu¬ 
tion and sale of electricity has always been und^r the 
control and supervision of some governmental agency, 
as stated by this Court in Rudolph vs. Golden dj; Co. 
supra: 

“Good administration demands that authority 
to regulate this matter shall be lodged Some¬ 
where, and Congress has conferred ample power 
upon the commissioners. It is not withinjthe 
power of an individual or a corporation to exer¬ 
cise control over a matter so vital to the public 
welfare. . . .” 

The use of electricity is not only a public convenience, 
but a public necessity, and also if not properly pro¬ 
duced, generated and distributed, it may become a| very 
dangerous element, both to life and property. If 
efficient and reliable service is not continuously rend¬ 
ered, it may often result in a financial loss. 

Therefore, having this in mind, and also the wofds of 
this Court, there can be no question th 
vision and regulation of the generation 
and use of electricity is inherently a 


at the super- 
, distribution 
governmental 
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function, and no device of whatever nature should be 
permitted that will take the supervision and regulation 
away from the government. 

Paragraph 1 of the law creating the Public Utilities 
Commission, as set out in the appellants’ brief on page 
14, limits electricity generated, produced or trans¬ 
mitted by a private person or a private corporation to 
its use , or the use of tenants of its building, and prohibits 
the sale thereof to others. 

The appellants, however, seek to enlarge this pro¬ 
vision of law by adding after the word “others” the 
words, “than tenants”. 

Thus the appellants seek to justify their contention 
that the sale of electric current by them to their tenants 
is permissible without any governmental regulation or 
supervision. 

There is no sound reason why apartment tenants 
should be put in a position where they would have to 
depend upon their landlords for unregulated electric 
service when regulated utility service is available, 
whereby they would be denied the protection of regu¬ 
lation by the government as to rates and service. 

The modern apartment tenants should be considered 
in the same status as the tenant of a private house or 
home, and this is in accord with the judicial definition 
contained in Bouviers, 3rd Ed. Vol . 1, 206 where it is 
stated: 

“If a house, originally entire, be divided into 
several apartments, with an outer door to each 
apartment, and no communication wdth each 
other, the several apartments shall be rated as 
distinct mansion houses; but if the owner lives 
therein, all the untenanted apartments shall be 
considered as parts of his house; 6 Mod. 214.” 
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The word “lodger” has been defined as follows: 

“The occupier of part of a house, where the 
landlord resides on the premises, and retains the 
key of the outer door, is held a mere lodger, and 
is not a person occupying ‘as owner or tenant’ 
7 M. & G. 85.” Bouviers 3rd Ed., Vol. 1, 205. 

The Power Company therefore urges that the 
expressly prohibits the sale of electricity to the tenants 
of apartment houses by anyone not subject to the 
regulation, supervision and control of the Public Utilities 
Commission of the District of Columbia. 

To permit submetering in apartments in the District 
of Columbia to any great extent, which would be j the 
natural result if permitted at all, would have a yery 
decided effect upon the rates of the Power Company 
to the general public, and deny to the public to spme 
extent the profit-sharing basis it has enjoyed as estab¬ 
lished by the Decree of the Supreme Court of the District 
of Columbia, in Equity cases Nos. 35,336 and 35,34jl. 

Also, having in mind the words of the Court of 
Appeals in the case of Rudolph vs. Golden & Co., supra, 
there can be no question that the supervision and 
control of the generation, distribution and use of 
electricity is inherently a governmental function, and 
no device of whatever nature should be permitted tjhat 
will take the supervision and control away from the 
Government. The use of electricity is not onl^ a 
public convenience, but a public necessity, and if not 
properly produced, generated and distributed, it may 
become a very dangerous element, both to life and 
property, and should not, therefore, be freed from proper 
supervision and regulation by the duly constituted 
authority. 

Thus the Power Company further contends thai to 
permit submetering would be clearly against public 
policy, welfare and convenience. 
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II 

GENERAL EQUITY JURISDICTION 

The Court below was clearly justified in finding as a 
matter of law that it had no jurisdiction to grant the 
relief prayed for by the appellants in their bills (R. p. 88). 

A fundamental question in this case, aside from other 
questions urged against the contentions of the appellants, 
is the lack of power in the Court below to entertain the 
bills for equitable relief because a Court of general 
equity jurisdiction has no authority to restrain, review 
or set aside, even if irregular or illegal, a rule of a public 
utility governing conditions and terms of service. 
Dewey Hotel Co. vs. U. S. Electric Lighting Co ., 17 App. 
D. C. 356. Cave, et al vs. Rudolph, et at, 53 App. D. C. 12. 

Moreover, it has been held that if upon review of a 
case, it appears there is nothing in the case that justifies 
the exercise of equity jurisdiction, it is the duty of the 
Court to recognize the fact, and to give it effect, even 
though the question was not raised in the pleading nor 
suggested in the argument of counsel. Dewey Hotel 
Co. vs. U. S. Elec. Lighting Co., supra; Allen vs. 
Pullman’s Palace Car Co., 139 U. S. 658, 35 L. Ed. 303; 
Lewis vs. Cocks, 90 U. S. 471, 23 L. Ed. 70. 

Right of Appellants to Complain Limited by Statute 

Aside from the lack of power in the Court below under 
its general equity jurisdiction to grant the relief prayed 
for, the right to complain in these suits is limited by 
statute. 

Paragraph 65 of the Act of Congress approved March 
4, 1913 creating the Public Utilities Commission author¬ 
izes an appeal from any order or decision of the Com¬ 
mission fixing any valuation, rate or rates, tolls, charges, 
schedules, joint rate or rates, regulation, requirement, 


act, service, or any other thing complained of by com¬ 
mencing a proceeding in equity in the Supreme Cpurt 
of the District of Columbia against the Commission to 
vacate, set aside, or modify any such decision or drder 
on the ground that the thing complained of is unlawful, 
inadequate, or unreasonable, and paragraph 65 of said 
Act limits the time in which said appeal can be filed to 
within one hundred and twenty days after the entry or 
rendition of such order or determination by the Com¬ 
mission, as appears from the following language: | 

“The right to commence any such aciion, 
proceeding, or suit, or to take or exercise any 
such appeal or right of recourse to the Cojirts, 
shall terminate absolutely at the end of such one 
hundred and twenty days.” 

i 

The appellants admit that they were parties before 
the Commission when it investigated and ruled upon, the 
subject matter of these suits, that they appealed to the 
Supreme Court of the District of Columbia under the 
statute from the determination of the Commission 
(Appellants 7 Brief, page 2) but they do not state that 
their appeal in said Court was dismissed and that they 
failed to appeal to this Court therefrom. 

The memorandum opinion of Justice Bailey in dis¬ 
missing said bills is hereinbefore quoted under our 
Statement and History of the Case, and the record 
clearly shows that the appellants did not appeal to this 
Court from the Decree of the lower Court therein. 

Order No. 737 of the Commission was rendered land 
entered on the 31st day of December, 1928 (R. p. 59) 
and the appellants did not file their subsequent ibills 
under the general equity jurisdiction of the Court, wkiich 
it does not possess as hereinbefore stated, and from 
which they are now appealing, until October 25, 1929. 
It is therefore clear that the appellants did not file 
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their respective bills within the limit of time required by 
law for the filing of the same. 

In the case of Hollis vs. Kutz, 255 U. S. 452, 65 L. 
Ed. 727, the Supreme Court of the D. C. dis¬ 
missed the bill for w’ant of equity, and because not filed 
w’ithin one hundred and twenty days after the entry of 
the order of the Commission, as required by Section 8 
of Paragraph 65 of the Act aforesaid. This Court 
affirmed the decree on the ground that the plaintiff was 
not a party to the hearing before the Commission, and 
that a formal complaint and hearing before the Com¬ 
mission were a condition precedent of the right to sue in 
the Court. The Supreme Court of the United States 
affirmed the decree on the merits, although taking a 
different view from this Court as to the necessity for 
being a party before the Commission where a constitu¬ 
tional right was involved. 

It would thus appear unnecessary to extend the argu¬ 
ment any further, or to show’ by further authority that 
the Court below’ w’as clearly justified in finding as a 
matter of law’ it had no jurisdiction to grant the relief 
prayed for by the appellants in their bills. 



25 


JURISDICTION OF COMMISSION 

The Commission had jurisdiction over the subject 
matter of these suits, and over the appellee, Potcjmac 
Electric Power Company. Paragraph 1 of the Act 
creating the Public Utilities Commission of the District 
of Columbia, as quoted in the appellants’ brief on page 
14 and 15, clearly defines any person or corporation 
who sells electric current to others as a public utility, 
and as hereinbefore stated, the appellants’ contention 
that by their selling electricity to their tenants, the}' are 
not subject to the jurisdiction of the Public Utilities 
Commission, can only be justified by enlarging the 
statute by adding to the word “others” the wbrds 
“than tenants”. 

The general jurisdiction of the Commission was clearly 
summarized by the Supreme Court of the United Spates 
in the case of Public Utilities Commission vs. Potomac 
Electric Power Company , 261 U. S. 428, 67 L. Ed. 
731, 734, in which opinion it is stated: 

“The Public Utilities Law is a very compre¬ 
hensive one. It applies to all public util|ties 
in the District, except steam railways and stqam- 
boat lines. It creates a Commission to super¬ 
vise and regulate them in the matter of rqtes, 
tolls, charges, service, joint rates, and other 
matters of interest to the public. It directs 
investigation into the financial history and afijairs 
of each utility and its valuation at a fair v^lue 
as of the time of valuation. It required a 
public hearing on this subject. It also provides 
that while the utility may fix a schedule of rajtes, 
not exceeding the lawful rates at the passage of 
the act, which it must publish, the Commission 
may of its own initiative, or upon the com¬ 
plaint of another, or indeed of the utility itself, 
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investigate the reasonableness lawfulness and 
adequacy of the rate or service and may change 
the same. The utility must then adopt the 
change and publish its schedules accordingly . . 

“In Prentis vs. Atlantic Coast Line, 211 U. S. 
210, 226, ... we said: 

“ ‘A judicial inquiry investigates, declares and 
enforces liabilities as they stand on present or 
past facts and under laws supposed already to 
exist. That is its purpose and end. Legis¬ 
lation on the other hand looks to the future and 
changes existing conditions by making a new 
rule to be applied thereafter to all or some part 
of those subject to its power. The establishment 
of a rate is the making of a rule for the future, 
and therefore is an act legislative not judicial 
in kind’ . . .” 

It is contended by the appellants that the Com¬ 
mission has no jurisdiction over the subject matter of 
these suits, and has no right to interfere with building 
owners doing as they please with current they have 
purchased, assigning as a reason that a building owner 
selling electricity to tenants of his building is not a 
public utility. We do not of course admit the correct¬ 
ness or soundness of this position, and the Commission 
did not feel it necessary to decide that issue. The Com¬ 
mission did decide that unquestionably it had the power 
to fix rates based on the purpose for which the service 
is purchased, and to approve the terms and conditions 
under which it is sold by the Power Company. 

The Commission further decided that an order 
approving a provision, under “General Terms and Con¬ 
ditions’ ? requiring that the applicant or consumer 
agree that the service purchased is for his- own use, 
and not to be submetered for sale to others, does not 
deprive anyone of service, but merely prescribes the 


terms and conditions under which he may get! the 
service required by him. See Order 748, R. p. 38. 

The Commission furthermore, in Order No. j 737 
(R. p. 56) merely approved a Form of Contract an<^ the 
“General Terms and Conditions ’ 9 of service proposed 
by the Power Company containing provisions against 
submetering, and this distinction was clearly poihted 
out by Mr. Justice Bailey in his memorandum opinion 
hereinbefore quoted. 

It will also be noted from the memorandum opinion 
of Mr. Justice Bailey just alluded to, that the appellants 
at the hearing before him had filed their bills Jn a 
double aspect, both as proceedings under the statjute, 
and also as ordinary bills in equity, and upon j the 
Court holding that this could not be done, the appellants 
elected to proceed under the statute. They then Sub¬ 
sequently, as hereinbefore stated, filed their bills under 
the general equity jurisdiction, but not within the ^ime 
limited by statute. 

In view of the public policy, welfare, and convenience, 
and in view of the foregoing opinions cited, it is clearly 
evident that the Public Utilities Commission does fyave 
jurisdiction over the subject matter of these suits, and 
especially over the approval of rules and regulations 
made by the Power Company, and as stated by jMr. 
Justice Bailey, it is conceivable that such a contract 
might contain provisions as to many matters not within 
the jurisdiction of the Commission, which might never¬ 
theless be perfectly legal, and that without passing 
upon the legality of the submetering provisions, iq his 
opinion, the order of the Commission was not void 
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IV 

SALE AND DISTRIBUTION OF ELECTRICITY PRIOR 
TO THE CREATION OF THE PUBLIC UTILI¬ 
TIES COMMISSION WAS A SUBJECT OF 
REGULATION BY THE DISTRICT COM¬ 
MISSIONERS 

The Appellants, under the second point of their Argu¬ 
ment, contend that electricity is a commodity, and 
when sold and delivered, becomes the property of the 
purchaser, subject to his exclusive control and disposal 
but such a contention is clearly unfounded. 

Even before the creation of the Public Utilities Com¬ 
mission, the District Commissioners were empowered 
to make rules and regulations respecting the produc¬ 
tion, use and control of electricity for light, heat, and 
power purposes in the District of Columbia, as stated 
by this Court in Rudolph vs. Golden & Co. supra: 

“Good administration demands that authority 
to regulate this matter shall be lodged somewhere, 
and Congress has conferred ample power upon the 
commissioners. It is not within the power of an 
individual or a corporation to exercise control 
over a matter so vital to the public welfare.” 

Likewise, the contention of appellants that the rule of 
the Power Company complained of is in violation of 
their right to make contracts with their tenants and to 
deal wdth the resale or submetering of electricity not 
generated by them, but furnished by the Powder Com¬ 
pany as their own property as they please, is equally 
untenable. 

Such a contention has been clearly negatived by the 
repeated ruling of the United States Supreme Court, as 
well as the other courts of our land. 
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In Chicago, etc. R. R. Co. vs. McGuire , 219 U. S. f>49, 
55 L. Ed. 329, 338, the court stated: 

“There is no absolute freedom to do as one wills 
or to contract as one chooses. The guaranty of 
liberty does not withdraw from legislative super¬ 
vision that wdde department of activity which 
consists of the making of contracts, or deny to 
government the power to provide restrictive safe¬ 
guards. Liberty implies the absence of arbitrary 
restraint, not immunity from reasonable regula¬ 
tion and prohibitions imposed in the interest of 
the Community.’’ 

In Atlantic Coast Line R. Co. vs. Goldsboro, 232 
U. S. 548, 58 L. Ed. 721, the court stated: 

“For it is settled that neither the ‘contract’ 
clause nor the ‘due process’ clause has the effect 
of overriding the power of the State to establish 
all regulations that are reasonably necessary to 
secure the health, safety, good order, comforjt, or 
general welfare of the community; that [this 
power can neither be abdicated nor bargained 
away, and is inalienable even by express grant; 
and that all contract and property rights are held 
subject to its fair exercise.” 

In Miller vs. Wilson, 236 U. S. 373, 59 L. Ed. 628, 
and Knoxville Iron Co. vs. Harbison, 183 U. S. 13, 46 
L. Ed. 55, it was held, the liberty of contract guaranteed 
by the Constitution is freedom from arbitrary restraint, 
not immunity from reasonable regulation to safeguard 
the public interest. 
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Y 

APPELLANTS’ RIGHT TO A RETURN UPON THEIR 
INVESTMENT IS IN NO WAY AFFECTED BY 
RULE DESIGNED TO PREVENT SUBMETER¬ 
ING 

The contention of the appellants that the rule of the 
Power Company designed to prevent submetering and 
possible rebates and discriminations interferes with 
their Constitutional right to secure a return for the use 
of their electrical investment wdthin their building, 
because it prevents them from selling to their tenants 
electric current not generated by them, but furnished 
by the Power Company, is certainly not merited, not 
applicable to the facts in these suits, nor sound in prin¬ 
ciple. 

The investment alluded to is that cost incurred 
preparatory to receiving electricity from the Power 
Company, and is something necessarily required in all 
buildings in the District of Columbia, and is part of 
the building cost, like any other material, and no 
different from gas, w^ater and sew r er pipes installed 
within any building. (Stipulation of Facts, No. 4, R. 
p. 74, Finding of Facts No. 15, R. p. 84). 

All owners are entitled to a return upon their invest¬ 
ment in their buildings, but this in no wise affords any 
basis for the assertion of a right to compel a public 
utility to furnish electricity to be resold and submetered. 

The contention of the appellants in this respect is so 
unmerited as to suggest it is unnecessary to further 
continue the argument or discussion under this point or 
to comment upon the cases cited by them because in¬ 
applicable to the facts herein. 


NEITHER THE PAST NOR PRESENT PRACTICE 
JUSTIFY THE CONTINUANCE OF SUBMETER¬ 
ING. 


A. There is No Property Right in a Custom of Practice 
Concerning the Service of a Public Utility Nor a 
Matter Vital to the Public Welfare 

The appellants’ contention is that because of somq past 
submetering of electricity not generated by them^ but 
obtained from the Power Company, the same should be 
continued because tantamount to a general established 
custom or practice which they are entitled to have con¬ 
tinued without regulation or change, and supposedly 
based on vested or constitutional rights. The trivial 
extent, as compared with the great number of con¬ 
sumers, to which submetering was previously pern^itted 
in the District of Columbia, and known only ti the 
commercial agents of the Power Company, is clearly set 
forth in the answers of the Power Company filed herein. 
(R. p. 23.) ! 


“Par. 7. ... At the present time, iiji the 

District of Columbia, there are approximately 
12 such owners, to the defendant’s knowledge, 
purchasing electric current or energy froip the 
defendant and remetering and selling the same on 
a measured basis at so much per kilowatt hour 
and the defendant knows of only one owner who 
generates electric current the entire year, and 
sells the same on a measured basis to their 
tenants for electric ranges or stoves. Therfe are 
two or three owners, however, who generate their 
own current, during winter months, and sell the 
same on a measured basis, to possibly a f^w of 
their tenants.” 

Thus it is certain and clear that the foregoing could by 
no stretch of the imagination be construed to amount 


32 


to any general custom or practice of submetering in the 
District of Columbia, when it is considered that the 
Power Company, approximately at the time of filing 
suit, had some 123,316 consumers in the District of 
Columbia and some 140,102 in all. 

Even if such w^ere the case the courts have held there 
is no property right in a custom or practice affecting 
a service charged with the public interest within the 
meaning of the Constitutional protection of the Fifth 
Amendment. 

In Great Lakes Broadcasting Company , et al, vs. 
Federal Radio Commission , decided by the Court of 
Appeals of the District of Columbia, January 6, 1930, 
and a rehearing denied February 8, 1930, 59 App. D. C. 
197, 37 Fed. (2d) 993, the court, in passing upon the 
property right in a “frequency/ 7 stated: 

“It is true that WLS began broadcasting some¬ 
time earlier than WENR, and that it was the 
first to be assigned to the channel in question. 
These facts, however, are not controlling, for 
neither station has any fixed right in the fre¬ 
quency as against the reasonable regulatory 
power of the United States. ” 

In U. S. Light & Heat Corp. vs. Niagara Falls Gas 
<Sc Electric Corp., 47 Fed. (2d) 567, reversing 23 Fed. 
(2d) 719, the Court in its opinion stated: 

“A consumer or prospective consumer of gas 
. . . has only such right as the Public Service 

Law gives him to complain of charges or service 
. . . The consumer was not obliged to pur¬ 

chase gas; he w^as privileged to do so. A private 
right may be interfered with so long as it is not 
vested . . . and a right is not vested unless 

it is something more than a mere expectation as 
may be based upon an anticipated continuation 
of the present general laws . . . The plain¬ 

tiff and the intervener Hamann have no property 
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rights which are affected by sub div. 6 of Sec. 65 
forbidding a service charge. Their right to 
service exists only because of the statute . . . 

It is not such property right as may form the 
basis of a claim for confiscation or discrimination. 
If there be an exercise of arbitrary power against 
the consumer and wrongful enforcement by the 
Commission of the Public Service Law, a remedy 
is afforded under the provisions . . . (ojf the 

Public Service Law) for the consumer to lodge his 
complaint, obtain a hearing and redress.’ 7 

I 

See Hollis vs. Kutz, (supra) and Sixty-seven &outh 
Munn , Inc., vs. Bd. of Public Utility Comm, of If. J., 
147 Atl. 735, where the Supreme Court of the Uhited 
States and the Supreme Court of New Jersey held: 

There is no inherent right in owmers by Virtue 
of which they may compel the sale and delivery 
by the Power Company of the latter’s product 
and that the owners are under no legal obligation 
to take electricity, nor is the government t^ound 
to allow it to be furnished. 

i 

Some analogous cases follow: 

Contracts made in the conduct of a business that is 
subject to regulation are subject to such regulation. 
Rast vs. Van Deman & Lewis Co., 240 U. S. 342, 60 L. 
Ed. 679, L. R. A. 1917A, 421; Louisville & N. R. do. vs. 
Mottley, 219 U. S. 467, 55 L. Ed. 297, 34 L. R. A. (ft. S.) 
671; New York C. & H. R. R. Co. vs. Gray, 239 U. S. 
583, 60 L. Ed. 451. ! 

In Houghton vs. Payne , 194 U. S. 88, 48 L. Ed. 888, 
it was held: 

No vested right is created by a certificate ad¬ 
mitting a publication as mail matter of the 
class, and so no contract can be said to 
paired by its revocation. 
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In New Orleans vs. New Orleans Water-Works Co., 
142 U. S. 79, 35 L. Ed. 943, it was held: 

A judicial determination of rights under an 
existing law does not establish rights of such 
nature that they may not be changed by sub¬ 
sequent legislation, otherwise valid. 


In Richmond F. & P. R. R. Co. vs. Richmond , 96 
U. S. 521, 24 L. Ed. 734, it was held: 

The appropriate regulation of the use of 
property is not “ taking it” within the meaning of 
the Constitutional prohibition against the depri¬ 
vation of property without due process of law. 

In Shawnee Sewerage & Drainage Co. vs. Stearns, 220 
U. S. 462, 55 L. Ed. 544, it was held: 

The breach of a contract is neither a con¬ 
fiscation of property nor a taking of property 
without due process of law. 


In Union Dry Goods Co. vs. Georgia Pub. Service 
Corp ., 248 U. S. 372, 63 L. Ed. 309, it w T as held: 

Private contract rights must yield to the 
public welfare where the latter is appropriately 
declared, and defined and the two conflict. 


In Wright vs. Minnesota Mut. L. Ins. Co., 193 U. S. 
657, 48 L. Ed.. 832, the court had under consideration 
the question, could an Insurance Company reincorporate 
and change the original methods of operation without 
the consent of the policy holders, and in its opinion 
stated: 

“There was no vested right to a continuation 
of a plan of insurance which experience might 
demonstrate would result disastrously to the 
Company and its members.” 
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Also in Polk vs. Mutual Reserve Fund L. Association, 
207 U. S. 310, 52 L. Ed. 222, the court reaffirmed its 
opinion in the Wright Case and stated: 

“In fact, the only suggestion of a violation 
of the 14th Amendment made to us is that the 
reincorporation, under the circumstances of this 
case, deprived the complainants of their vested 
rights and privileges and property rights qnder 
their contracts, without due process of law. 
Since the incorporation has deprived the com¬ 
plainants of no vested rights, privileges, or 
property, the contention fails.” 


B. Appellants Have No Inherent Right to Compel 
Furnishing of the Particular Service DemandecjL 

There is no inherent right in the appellants to compel 
the Power Company to deliver electric current to them. 
The only right the appellants have to compel the Power 
Company to deliver to them electric current is that 
provided for in the Act of Congress, approved March 
4, 1913, (37 Stats. 974) creating the Public Utilities 
Commission of the District of Columbia, and it is beyond 
all reasonable doubt that the Power Company pnder 
said Act, with the permission and approval of the 
Commission, may make reasonable rules and regulations 
and also impose reasonable restrictions upon the 
furnishing of electric current to the appellants and others. 

In Hollis vs. Kutz, supra, the Supreme Coqrt of 
the United States stated: 

“The plaintiffs are under no legal obligation 
to take gas, nor is the government bouifd to 
allow it to be furnished. If they choose toj take 
it the plaintiffs must submit to such enhance¬ 
ment of price, if any, as is assignable tb the 
government’s demands. We do not consider 
whether the Commission has power to rais^ the 
price to the excepted class because, even if it 
has, the plaintiffs have no right to require 
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equality with the government, and they have no 
other ground upon which to found their supposed 
right.” 

In Sixty-seven South Munn, Inc . vs. Board of Public 
Utility Commissioners of New Jersey , et al, supra, the 
Supreme Court of New' Jersey, (later affirmed by the 
Court of Errors and Appeals and a petition of Certiorari 
denied by the United States Supreme Court) stated in 
its opinion: 

“It should be noted that, since all parties to 
the cause concede and base their contentions 
upon the proposition that electric current is 
property, it must necessarily follow that the 
board has general supervision and regulation of, 
jurisdiction and control over, the same if and 
so long as it is in the ownership of the utility, 
section 15 of the Act Concerning Public Utilities, 
P. L. 1911, p. 374, at page 376; Atlantic Coast 
Elec. Ry. Co. vs. Board of Public Utility Com’rs, 
92 N. J. Law, 175, 12 A. L. R. 737, and that the 
board has pow r er to fix just and reasonable 
classifications, practices and service to be fur¬ 
nished with respect thereto, Utilities Act, supra, 
section, 16 (e). We know of no inherent right in 
the prosecutor by virtue of which it may compel 
the sale and delivery by the respondent of the 
latter’s product. The State of New Jersey, 
through governmental channels, has granted 
certain franchises, and incidental monopolies to 
the respondent, as a consequence of which the 
state has subjected the respondent to certain 
duties, obligations, and responsibilities conspic¬ 
uously to general supervision and control exer¬ 
cised by the Board of Public Utility Commis¬ 
sioners. For the efficient administration of this 
governmental scheme, it is apparent that not only 
the utility, but also the persons whom the utility 
serves, and, indeed, the general public, are sub¬ 
ject, within jurisdictional limitations, to the direc¬ 
tions of the board. A tolerance by the board of 
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discriminatory and unreasonable practices on| the 
part of the utility, or the promulgation byj the 
board of orders that in themselves are discrimina¬ 
tory or unreasonable, would be an abuse of ppwer 
that this court could and would correct. But, 
if the disputed practice is applied generally (that 
is to say, if the utility uniformly and as a matter 
of policy declines to sell at wholesale to a retailer 
for redistribution and resale by the latter to the 
consumer at retail rates), we find nothing dis¬ 
criminatory in the practice. No prospective con¬ 
sumer is denied electric current; the question in¬ 
volves merely the matter and personnel of 
delivery. Neither does it seem to be an unreason¬ 
able or unlawful exercise of power on the pajrt of 
the commission to refuse to direct the utility to 
sell under the circumstances. This view h4s in 
mind not merely the business of the utility, but 
also the public welfare. Hunter vs. Boarjf of 
Public Utility Commissioners, 141 A. 90, 1 Ifl. J. 
Misc. R. 408. If the utility should be compelled 
to submit to this practice, it is conceivable that 
the meter company, or some like concern, cpuld 
become a very real competitor. The meter com¬ 
pany could take each square block as a unit of 
operation, and, by keeping its paraphernalia off 
the public streets, refrain from becoming a 
utility, keep out of the control of the Board of 
Public Utility Commissioners, take its power 
through a master meter some where in the square 
and compete with the utility for sale and delivery 
to the various users within the block. It night 
or might not develop that the distributing agency 
was dishonest and irresponsible; that the con¬ 
sumed meters were inaccurate; that the rates 
were unfair; that the service was faulty. No 
matter what the abuse, neither the individual 
consumer nor the general public could obtain 
redress from the board. 

“In the single case at bar, the public copcern 
is slight; but a ruling may be far-reaching. The 
Board of Public Utility Commissioners det^rm- 
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ined that the practice in question is not in the 
public interest. We consider that the board 
acted quite within its lawful discretion in so 
finding and in refusing to issue a compelling order 
against the utility. 

“The prosecutor argues that the landlord who 
receives his current by meter and pays for it at 
such rates as the amount consumed shall justify 
and allows his tenants ad libitum with specific 
charge to use electricity in their several apart¬ 
ments, is not to be distinguished from the land¬ 
lord who sets up a master meter, and individual 
meters in the premises of each tenant, and con¬ 
ducts with each such tenant the business of sale 
of electricity at a profit. We think that to state 
that proposition is to refute it. In the one 
instance the service to the consumer is by a con¬ 
trolled utility. In the other it is not.” 
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VII 

BURDEN IS NOT UPON THE POWER COMPANY 
TO JUSTIFY THE PREVENTION OF ^UB- 
METERING 

The Power Company having shown that the practice 
of submetering is unlawful and against the rules of the 
Company, it becomes the burden of the Owners to £how 
they have the right to submeter; that they hav^ the 
right to continue it; that such submetering or remeter¬ 
ing does not affect the other schedules of the Power 
Company, and they must further show that it cap be 
permitted without casting any undue burden upon the 
other consumers of the Company and without inter¬ 
ference with, or violation of the profit-sharing plan 
established under Decree of the Court. The rules and 
regulations of the Public Utilities Commission, D. C., 
are presumed to be reasonable, see Paragraph 69 of the 
Act creating the Public Utilities Commission, anq the 
burden of proof is upon those who challenge the reason¬ 
ableness of the rules. Re American Ry. Express Co. 
(N. Y. 2d Dist.) P. U. R. 1919 E, 548. Western Retail 
Lumberman's Association vs. Chicago M. & S. P. R. Co. 
(Wash) P. U. R. 1917C, 915. See also cases cited under 
Point VIII. 
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VIII 

THE RULE OR REGULATION OF THE POWER 
COMPANY DESIGNED TO PREVENT SUB- 
METERING, REBATES AND DISCRIMINA¬ 
TIONS IS NOT UNREASONABLE, DISCRIM¬ 
INATORY OR ULTRA VIRES 

A. Power Company Has Right To Make and Enforce 
Reasonable Rules and Regulations 

It is a well settled rule of law that every public utility 
has the right to make and enforce reasonable rules and 
regulations with which its consumers may be required to 
conform. 

In Southwestern Telegraph & Telephone Co. vs. Dan- 
aher , 238 U. S. 482, 59 L. Ed. 1419, the court in its 
opinion -stated: 

“It was not doubted by the state court, but, 
on the contrary, was fully recognized, that the 
telephone company was entitled to adopt reason¬ 
able regulations respecting the conduct of its 
business and the terms upon which it would serve 
its patrons, and could enforce such regulations 
against any patron refusing or failing to comply 
therewith by suspending or discontinuing the 
service to him during the continuance of his 
refusal or failure without being chargeable with 
discrimination or incurring any liability under 
the statute.” 

Williams vs. Mutual Gas Company , 52 Mich. 499, 18 
N. W. 236. 

Shepard vs. Milwaukee Gas Light Co ., 6 Wise. 535. 

Miller vs. Roswell Gas & Elec. Co ., 22 N. W. 594, 166 
Pac. 1171. 

Birmingham Railway Light & Power Co. vs. Pratt 
and McCurdy , 187 Ala. 511, 65 So. 533, L. R. A. 1915A, 
1208. 
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Louisville Water Co. vs. Weimer , 130 Fed. 257, revers¬ 
ing 130 Fed. 251. 

Tismer vs. New York Edison Co. 170 App. Div. 647, 
156 N. Y. S. 28. | 

Hawkins vs. Vermont Hydroelectric Corp., 98 Vt. 176, 
P. U. R. 1925C, 128, 126 Atl. 517. In this case, the 
Supreme Court of Vermont stated: 

“Considering the first question as applied to 
this case, the legal proposition is sound only when 
stated in connection with conditions precedent 
governing the petitioner’s right to be served by 
the petitionee, a corporation engaged in the!kind 
of public service sought by him; for ‘those who 
wish service must always put themselves in a 
proper position to demand service; and |until. 
these conditions precedent are complied ivith, 
there is no present obligation to serve such per¬ 
sons.’ Wyman, Pub. Serv. Corp. Sec. 390; 
Atlantic Terminal Co. vs. American Baggage & 
Tr. Co., 125 Ga. 677, 54 S. E. 711; Burrow^s vs. 
Chicago, B. & Q. Ry. Co., 87 Neb. 142, 126, 
N. W. 1084, 34 L. R. A. (N. S.) 223. Mr. Wyman 
says (Section 406): 

“ ‘That the supplying companies are under a 
general obligation to supply all householders living 
within the district which the company has j pro¬ 
fessed to serve is therefore plain. But therp are 
conditions precedent to these services also, whfch it 
will be reasonable for the company to impose lender 
the circumstances. The service of such house¬ 
holders is undertaken at the premises and appli¬ 
cant must be ready with his piping or his wiring, 
as the case may be, properly arranged to receive 
the supply at the outer wall. As has been keen, 
the supply companies undertake their service 
generally only to those applicants whose prehiises 
are properly equipped so as to receive the service 
in question.’ 

17), 

pon 


“And the same author says (Section 
‘A service company may impose regulations 
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the making of connections with its system.’ 
See Public Service Corp. vs. American Lighting 
Company, 67 N. J. Eq. 122, 57 A. 482.” 

B. Distinction Between Practice of Furnishing Elec¬ 
tricity to Tenants as Part of Rent and That of Selling 
Electricity to Tenants as a Separate Item. 

The appellants claim there is no difference between 
submetering and reselling electric energy to tenants as a 
separate item, and furnishing electric energy to tenants, 
the same being included in the rent charged. When 
these two practices are analyzed there are entirely two 
different and separate transactions, both in law and fact. 

(1) Where electric energy is submetered and sold as a 
separate item, it establishes a contract relation of buyer 
and seller and not landlord and tenant. A resale and 
submetering of electricity previously obtained from the 
Power Company and distributed by a person acting in 
the capacity of a seller and not as a landlord, is quite 
different from a situation where an owner of a building 
actually generates or produces electricity to light the 
halls and other portions of his building, and then dis¬ 
tributes a part of it to his tenants. The situation is 
equally quite different where an owner of a building 
obtains electricity from the Power Company and then 
undertakes to serve his tenants with the same and w^hich 
is included and forms a part of the rent for the space 
rented. In the first case, that is to say, where there is a 
submetering and reselling of electric energy at retail 
rates to tenants as a separate item, all supervision and 
governmental control is removed as to rates, inspection 
of meters and other things. 

(2) Where electricity is furnished to the tenant as 
part of the rent, just the same as heat, refrigeration, 
janitor and maid service, the relation of landlord and 
tenant is retained and no rates are fixed, nor inspection 
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of meters required and consequently no direct evasion 
of the jurisdiction of the Commission nor occasion for 
the exercise of governmental supervision and control. 

In the well considered case of Sixty-seven South 
Munn, Inc. vs. Board of Public Utility Comm, of 1 N. J., 
supra, the Supreme Court in New Jersey, in passing upon 
the foregoing distinction, said: 

“The prosecutor argues that the landlord who * 
receives his current by meter and pays for it at 
such rates as the amount consumed shall justify 
and allow his tenants ad libitum with specific 
charge to use electricity in their several apart¬ 
ments is not to be distinguished from the land¬ 
lord who sets up a master meter, and individual 
meters in the premises of each tenant and con¬ 
ducts with each such tenant, the business of sale 
of electricity at a profit. We think that to [state 
that proposition is to refute it. In the one in¬ 


stance the service to the consumer is by a 
trolled utility. In the other it is not/ 7 


con- 


Thus the rule complained of is not only for the benefit 
of the Power Company, but for the benefit of the gefieral 
public as well. i 

Appellants appear to rely upon and attempt to ijiake 
much of Justice Stafford’s memorandum opinion in dis¬ 
posing of the motion to dismiss. In this connection 
it should be remembered that at the time of the heairing 
of said motion there was only a limited time allqwed 
for its presentation. Furthermore appellants apparently 
lose track of the fact that when the motion to strike 
the answer filed by the Power Company was argued, 
as being insufficient in law, he, Mr. Justice Staffprd, 
ruled that it was sufficient as to the matters in issue. 
This, of course, meant but one thing, namely, if the 
appellees were able to prove what they had alleged, tlbien 
the prayers of the appellants should be denied. Mr. 
Justice Letts on hearing the cause on its merits, did find 

332-J—4 
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that the evidence presented sustained the allegations set 
forth in the before mentioned answer. The situation 
was therefore essentially different upon the final hearing 
in the Court below’ of this case, upon the answ*er of the 
Powder Company above mentioned and intervenors as 
well, stipulation and proven facts. 

In all fairness, it should be further pointed out that 
Mr. Justice Stafford could not have had before him the 
questions later presented on final hearing, nor w’as the 
contention squarely before him that the alleged refusal 
by the Powrer Company to serve electricity w’as limited 
only to refusing to serve electricity at wholesale rates 
and under conditions w’here same wrould not apply, and 
at less than the usual and prevailing maximum rate. 

Likewise, the effect of submetering upon the rates, and 
whether the condition imposed could be upheld as a 
limitation upon the right for service under schedules, w’as 
not properly before Mr. Justice Stafford and wras only 
before the low’er Court upon final hearing after answer 
and upon stipulation and facts. It is needless to state 
that the general rule in equity is that the action taken 
upon a motion to dismiss, particularly w T hen not upon the 
merits, cannot be pleaded in bar, neither can it have any 
binding effect upon the ultimate disposition of the case, 
nor can it be said that there was involved a review of the 
ruling of Mr. Justice Stafford, as different questions w’ere 
before the Court after the filing of the answers, stipula¬ 
tion, presentation of the evidence and intervention per¬ 
mitted on the part of the Public Utilities Commission 
and the People’s Counsel. 

In this connection, it is w’ell also to emphasize that 
the reasons given by a judge in making a ruling on a pre¬ 
liminary question is not final nor res judicata , nor do 
they fall writhin any of the principles thereof. United 
States vs. American Railway Express Co ., 265 U. S. 425, 
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68 L. Ed. 1087; David M. Hughes vs. United Stales , 4 
Wall. 232, 237, 18 L. Ed. 303. 

In the case of Beloit Water , Gas & E. Co. (Tyisc.) 
P. U. R. 1922E, 133, the Wisconsin Commission in 
support of this rule, stated: 

“Whether or not the practice of other companies 
in permitting the sale of energy directly td the 
owners of buildings and the resale of a portion of 
that energy by them to their tenants is reasonable 
or unreasonable is not an issue. It is not beyond 
possibility that different practices in this regard 
such as are admittedly followed by different jelec- 
tric companies, may, despite the fact of their 
being different, still be reasonable. We do not 
mean to hold in this opinion that differences in 
the practices of various electric companies with 
regard to supplying tenants in office buildings 
means that one and only one of these practices 
can be reasonable. Before expressing any opinion 
on any practice other than that immediately 
before us it would be necessary to take into con¬ 
sideration the nature of the rate schedule, the 
relationship of the particular schedule involved 
to schedules for the sale of energy to other Risers 
such as residence and power users, and the 
manner in which the costs of service have f^een 
distributed in those schedules.” 

See also in support of this rule: 

Comm, ex rel. Wilks, vs. Newport News Lt. 
& Water Co. (Va.) P. U. R. 1925C, 8. ! 

Knotts et al vs. Des Moines Board of Water 
Works Trustees , decided March 13, 1928, 206 
Iowa 261, 218 N. W. 563, 32 Rate Research 
332. 

In the last case cited the Court in its opinion held that 
any other construction would be likely to augment the 
difficulties of rate making and said: 

“To grant plaintiffs’ contention is as likeljy to 
augment as to diminish the difficulties of Tate 
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making, as may be readily seen from the following 
supposition: 

“Let’s suppose that a plaintiff owns an ordinary 
apartment house, the apartments in which he 
lets out. Let us suppose that other plaintiffs own 
a cooperative apartment house, each not renting 
but having title to his apartment. Another 
plaintiff owns a court, and on it he has a group 
of bungalows to which he may supply water 
either through a common or from separate meters. 
Another plaintiff owns a row of houses on a public 
street, some single, some multiple, which he holds 
for rent. Another group owns separately their 
homes in an adjacent block. May it not reason¬ 
ably be said that the fairest way is to give all 
these different plaintiffs the same classification? 

“Without further comment, we are of the 
opinion that the classification assailed is not un¬ 
reasonable or arbitrary and does not unreasonably 
or unjustly discriminate against the plaintiffs or 
others similarly situated.” 

The reasoning of these foregoing cases is so sound and 
logical that it cannot be successfully assailed and in 
addition thereto the rule of the Power Company com¬ 
plained of was designed and should be enforced to pre¬ 
vent discriminations and rebates hereinafter discussed. 
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IX 

SUBMETERING OR RESELLING OF ELECTRICITY 
IS IN EVERY RESPECT AGAINST PUBLIC 
POLICY j 

It was the intent of Congress in establishing the 
Public Utilities Commission, with the powers set jorth 
in the Act, that all phases of public utility activities 
relating to their dealings with the public as to rates and 
service, should be under the control and supervision of 
the Government. If the Power Company itself desired 
to create an agency to purchase its current and redis¬ 
tribute it in the manner of submetering, as herein u^id er 
consideration, that agency would not be subject to 
regulation, and it might well be regarded that the 
utility company, through subterfuge , was submeterin^ its 
current to the consumers free from regulation a^ to 
rates or service. Any plan or method which would take 
away from the Government the power to fully regelate 
and control rates and service between the public and 
the Power Company could not be permitted or regarded 
with favor by anyone. Such a plan as submetering or 
reselling of electric energy as is herein under considera¬ 
tion, is opposed to the policy of regulation adopted by 
the Government, and is not in harmony with the best 
interests of the public, therefore, absolutely against 
public policy. Sixty-seven South Munn, Inc . vs. Bg. of 
Pub . Utility Comm, of N. /., supra. 

Public policy and good administration demands that 
authority to regulate the production, use, and control 
of electricity for light, heat and power shall be lodged 
somewhere, and Congress has conferred ample pdwer 
upon the Commission, and before it was created the 
District Commissioners. It is not and should not be 
within the power of an individual or a corporatiou to 

332-J—5 
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exercise sole control over a matter so vital to the public 
welfare. Rudolph vs. Golden & Co., supra. 

The use of electricity is not only a public convenience, 
but a public necessity, and also if not properly produced, 
generated and distributed, it may become a very 
dangerous element, both to life and property, and if 
efficient and reliable service is not continuously rendered, 
it may often result in a financial loss. 

Therefore, having this in mind, and also the words of 
this Court, there can be no question that the supervision 
and control of the generation, distribution and use of 
electricity is inherently a governmental function, and no 
device of whatever nature should be permitted that will 
take the supervision and control away from the Govern¬ 
ment. If the Commission is without jurisdiction to 
approve or disapprove such a regulation as is here in 
question, then no agency is, and the Power Company is 
untrammeled in that respect. 

There is no more sound reason why apartment tenants 
should be put in a position where they would have to 
depend upon their landlords for unregulated electric 
service, when regulated utility service is available, where¬ 
by they would be denied the protection of regulation by 
the Government as to rates and service. There is 
certainly no more reason why the landlords shall be 
unrestricted in this regard than that the utility producing 
the current shall be. 

To permit submetering in apartments in the District 
of Columbia to any great extent, which would be the 
natural result if permitted at all, would have a very 
decided effect upon the rates of the Power Company to 
the general public, and deny to the public, to some 
extent at least, the profit-sharing basis it has enjoyed as 
established by the Decree of the Supreme Court of the 
District of Columbia, in Eauity cases Nos. 35,336 and 
35,341. 



SUBMETERING OR THE RESALE OF ELECTRIC¬ 
ITY, IF ALLOWED, WOULD PERMIT OF RE¬ 
BATES AND DISCRIMINATIONS IN VIOLA¬ 
TION OF THE UTILITIES LAW 


A. The Rule of the Power Company Complained of 
Was Designed and Should be Enforced to Prevent 
Rebates 

The rule or regulation of the appellee complainejl of 
by the appellants in their bills was made or adopted by 
the appellee and approved by the Public Utilities Cjom- 
mission not only for the reasons, and to prevent! the 
abuses, heretofore mentioned, but also for the prevention 
of rebates and concessions as between purchaser^ of 
electric current or energy generated and furnished by 
the appellee. Paragraph 83 of the said Act, creating the 
Public Utilities Commission of the District of Columbia, 
provides: 

“Par. 83. That it shall be unlawful for any 
person, firm, or corporation to solicit, acceptj, or 
receive any rebate, concession, or discrimination 
in respect to any service in or affecting or relating 
to any public utility or the production, trans¬ 
mission, delivery, or furnishing of heat, li£ht, 
water, or power, or any liquid, steam, or aiij, or 
the conveying of telegraph or telephone messages 
within the District of Columbia, or for any service 
in connection therewith whereby any such setvice 
shall, by any device whatsoever or otherwise\ be 
rendered free or at a less rate than that named in 
the schedules and tariffs in force as provided in 
this section, or whereby any service or advantage is 
received other than is in this section specified. 
Any person, firm, or corporation violating the 
provisions of this paragraph shall be deetned 
guilty of a misdemeanor, and on conviction 
thereof shall be punished by a fine of not less 
than $200 nor more than $1000 for each offence .’ 9 
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In Brand vs. Board of Water Commissioners , 136 N. E. 
389, the Supreme Court of Massachusetts had under 
consideration the question of the resale of water, and 
in its opinion clearly points out the “rebates’ 7 that may 
result and “discrimination” that may and may not be 
allowed. 


“That the petitioner does not seek to have 
water furnished to it as an occupier of any build¬ 
ing; but its sole purpose is to resell and distribute 
that water to the occupiers of the 500 summer 
cottages. If the petitioner should receive the 
water at the 18-cent rate, and resell it to the 
cottagers at that price, these cottagers would be 
supplied at a considerably smaller cost than the 
permanent inhabitants of the town; w^hile if the 
petitioner should resell it at the average rate 
paid by such inhabitants, it would receive a large 
profit on the resale of the town w^ater.” 


The Court continuing said: 

“It is conceded that the town of Billerica 
through its water commissioners is engaged in a 
public calling. Originally it seems to have been 
the accepted doctrine that, while a public service 
company must serve all at reasonable rates, there 
w’as no law against discrimination as such . . . 

“But even at common law it is generally 
recognized that discrimination of rates is per¬ 
missible, wdthin reasonable limits, except as 
between customers w T ho receive the same service 
under similar conditions. This is especially true 
in cases of water, gas and like companies, where a 
different rate may be made per unit of service to 
large users, or to persons making different uses of 
the service, according to substantial authority. 
Indeed the appellants’ claim is based upon the 
assumption that different rates may reasonably 
be provided for large and small consumers of 
water.” 
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The Court further quotes a prior decision: j 

“In Ladd vs. Boston, 170 Mass. 332, 335, 49 
N. E. 627, 40 L. R. A. 171, where a similar statute 
authorizing the fixing of rates was involvec., it 
was said by Knowlton, J.: 

“‘Considerable discretion in determining the 
methods of fixing rates is necessarily given by the 
statute to the water commissioner. Money must 
be obtained from water takers to reimburse the 
city wholly or in part for the expense of furnishing 
water. An equitable determination of the price 
to be paid for supplying water does not look alone 
to the quantity used by each water taker. iThe 
nature of the use and the benefit obtained from 
it, the number of persons who want it for such a 
use, and the effect of a certain method of deter¬ 
mining prices upon the revenues to be obtained 
by the city, and upon the interests of property 
holders, are all to be considered. Under any 
general and uniform system other than measuring 
the water, some will pay more per gallon tpan 
others.’ ” 

The United States Supreme Court has clearly Jaid 
down the rule that individuals cannot enter into private 
contracts to evade the governmental regulation of inter¬ 
state commerce and by the Acts of Congress regulating 
interstate commerce in respect of the prohibition of free 
tickets, free passes, and free transportation, the question 
was solved when, without making any exception! of 
existing contracts , Congress forbade by broad, explicit 
words any carrier to charge, demand, collect, or receive a 
“greater or less or different compensation” for pny 
service in connection with the transportation of pas¬ 
sengers or property than was specified in its published 
schedule of rates. 

The language of the Act creating the Public Utilities 
Commission of the District of Columbia in the matter of 
rebates is even broader than that relating to interstate 

i 
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commerce and in the case of Louisville & N. R. Co. vs. 

Mottley, supra, the Court in its opinion stated: 

“It is said, however, that, as the contract of 
Mottley and wife with the railroad company was 
originally valid, it cannot be supposed that 
Congress intended by the act of 1906 to annul or 
prevent its enforcement. But the purpose of 
Congress was to cut up by the roots every form 
of discrimination, favoritism, and inequality, 
except in the cases of certain excepted classes to 
which Mottley and his wife did not belong, and 
which exceptions rested upon peculiar grounds. 
Manifestly, from the face of the commerce act 
itself, Congress, before taking final action, con¬ 
sidered the question as to what exceptions, if any, 
should be made in respect of the prohibition of free 
tickets, free passes and free transportation. It 
solved the question when, without mak¬ 
ing any exceptions of existing contracts , it forbade 
by broad, explicit words any carrier to charge, 
demand, collect, or receive a 'greater or less or 
different compensation’ for any services in connec¬ 
tion with the transportation of passengers or 
property than was specified in its published 
schedules of rates.” . . . 

“It is said that if Congress intended by the 
commerce act to embrace such a case as this, then 
the act is repugnant to the Constitution. Does 
the act infringe upon the constitutional liberty of 
the citizen to make contracts? Manifestly not. 
In the Addyston Pipe Case (p. 228), above cited, 
the court said: ‘We do not assent to the correct¬ 
ness of the proposition that the constitutional 
guaranty of liberty to the individual to enter into 
private contracts limits the power of Congress, 
and prevents it from legislating upon the subject 
of contracts’ relating to interstate commerce. 
Again: ‘But it has never been, and in our opinion 
ought not to be, held that the word (liberty) in¬ 
cluded the right of an individual to enter into 
private contracts upon all subjects, no matter 
what their nature, and wholly irrespective (among 
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other things) of the fact that they would, if (per¬ 
formed, result in the regulation of interstate <pom- 
merce, and in the violation of an act of Congress 
upon that subject. The provision in the Con¬ 
stitution does not, as we believe, exclude Congress 
from legislating with regard to contracts of the 
above nature, while in the exercise of its con¬ 
stitutional right to regulate commerce among the 
states . . . Anything which directly obstructs 

and thus regulates that commerce which is carried 
on among the states, whether it is state legislation 
or private contracts between individuals or cor¬ 
porations, should be subject to the power'of 
Congress in the regulation of that commerf^.’ ” 

In Re City of Fulton , et al., (Missouri) P. U. R. 19&0D, 
11 decided May 19, 1930, the Missouri Public Service 
Commission held: 

The application of a municipal plant atid a 
landlord for the approval of a contract bet Veen 
them for the sale of electric energy in wholesale 
quantities to the latter for resale to his te4ants 
through submeters was denied where the amjount 
of savings to the landlord and the loss to the city 
plant was so excessive as to constitute an undue 
prejudice to the city’s other domestic consumers. 


B. The Rule of the Power Company Complained of 
Was Designed and Should Be Enforced to Prdvent 
Discriminations 

The appellee as a public utility operating in the 
District of Columbia is required to serve the entire piiblic 
without discrimination and to accomplish this it becomes 
necessary for the Power Company under its inherent 
powers to make or adopt certain reasonable rules and 
regulations for the promotion of its utility busihess. 
In making or adopting such reasonable rules and regula¬ 
tions it cannot make or permit to be made any distinc¬ 
tion between the tenants of the appellants or the tenants 
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of other, modern large office and commercial buildings, 
apartment houses, apartment hotels, market buildings 
and the tenants of private buildings, dwellings or in¬ 
dividual houses, in the distribution, sale, or use of 
electric current or energy. Paragraph 81 of the said 
Act, creating the Public Utilities Commission of the 
District of Columbia, provides: 

“Par. 81. That if any public utility or any 
agent or officer thereof shall, directly or indirectly, 
by any device whatsoever, or otherwise, charge, 
demand, collect, or receive from any person, firm, 
or corporation, a greater or less compensation for 
any service rendered or to be rendered, by it in 
or affecting or relating to the conduct of a . . . 
electric plant, electric corporation . . . or to the 
production, transmission, delivery, or furnishing 
of heat, light, water, or power, or the conveyance 
of telephone or telegraph messages or for any 
service in connection therewith than that pre¬ 
scribed in the public schedules or tariffs then in 
force or established as provided herein, or than it 
charges, demands, collects, or receives from any 
other person, firm or corporation other than one 
conducting a like business for a like and con¬ 
temporaneous service, such public utility shall 
be deemed guilty of unjust discrimination, which 
is hereby prohibited and declared to be a mis¬ 
demeanor and unlawful and upon conviction 
thereof shall forfeit and pay to the District of 
Columbia not less than SI00 nor more than 
SI,000 for each offense; and such agent or officer 
so offending shall be deemed guilty of a mis¬ 
demeanor and upon conviction thereof shall be 
punished by a fine of not less than S50 nor more 
than S100 for each offense/’ 

(1) No Discrimination in Enforcement of Said Rule 

The owners are not depied the legitimate benefits of 
any wholesale rates as claimed by them but the rtile does 
prohibit the owners from interposing themselves between 
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the maker and consumer by purchasing electricity at 
wholesale rates and reselling the same at any rate they 
may desire and reap the benefit that may result from the 
difference between said wholesale and retail rates, and 
also the benefits that may result to the maker and 
through it to the consumers by the exercise by the com¬ 
mission of its power to prescribe rates. 

Further the rule is not discriminatory or unreasonable 
for the reason that it permits consumers to purchase 
electric energy from the Power Company unde|r its 
approved rules, regulations and conditions and furnish 
the tenants with lighted and electrically equipped rooms 
or space, but does not permit the appellants—Owners— 
to purchase electric energy at wholesale rates and sub¬ 
meter and resell it at retail or other rates fixed by the 
said appellants—Owners—and without control of, or 
subject to any regulation on the part of the Public 
Utilities Commission. 

In Sixty-seven South Munn, Inc. vs. Bd. of Pub. 

Utility Cornea. of N. J., supra, the identical question 
was involved and it was held by the New Jersey public 
Utilities Commission that such a classification! and 
distinction is not against public policy or discriminatory, 
but in every respect equitable, just and reasonable. 
This opinion of the New Jersey Commission was affilrmed 
by both the Supreme Court and the Court of Errors and 
Appeals of New Jersey and a petition for a writ of 
certiorari denied by the Supreme Court of the United 
States on the 9th day of March, 1931, 283 U. S. 828, 75 
L. Ed. 1441. 

This matter is dealt with at some length in another 
part of this memorandum, but we also direct the atten¬ 
tion of the Court, at this point, to the principles an¬ 
nounced in some of the adjudicated cases which although 
they may not be exactly in point are somewhat analogous. 

In the case of Knotts et al. vs. Des Moines Board of 


Water Works Trustees, supra, that Court goes very 
thoroughly into the question of discrimination in public 
service, and lays down the principle that the rate-making 
body must necessarily have considerable discretion, 
citing Sloan vs. Cedar Rapids, 161 Iowa 307; Edgerly vs. 
Ottumwa, 174 Iowa 205; State vs. Commander, 100 So. 
223, 211 Ala. 230, also the case of San Diego Land & 
Town Co. vs. National City, 174 U. S. 739, 43 L. Ed. 
1154. The Court furthermore held that the classification 
assailed is not unreasonable or arbitrary and does not 
unreasonably or unjustly discriminate against the appel¬ 
lants or others similarly situated, citing Phelan vs. 
Boone Gas Co., 147 Iowa 626; Brand vs. Board of Water 
Commissioners, supra; Keystone Investment Co. vs. 
Metropolitan Utilities Dist. 202 N. W. 416, 113 Neb. 133; 
Elk Hotel Co. vs. United Fuel Co. 83 S. E. 922, 75 W. 
Va. 200; State vs. Waseca, 142 N. W. 319, 122 Minn. 
348; 20 C. J. 336; 40 Cyc. 802; 28 C. J. 572; 9 R. C. L. 
1190; 12 R. C. L. 896; 27 R. C. L, 1450. 

The Court further held that the presumption is in 
favor of the rate-making authority and that rate-making 
is a legislative or administrative, not a judicial function. 

The Court also cites the case of American Aniline 
Products, Inc. vs. Lock Haven, 50 A. L. R. 12.1, 135 Atl. 
726, which lays down the general principle that a regula¬ 
tory body has a wide range of discretion in classifying 
services, and that all public service contracts are viewed 
in the light of having been made with an implied provi¬ 
sion that the rate named therein is subject to change, 
according to law, so as to keep it reasonable and non¬ 
disc riminatory at all times. The reason for this rule 
is simple, as shown by the many cases which hold that 
the change of a rate fixed by contract for the performance 
of service by a public utility company does not impair 
the obligation of the contract under the Constitution of 
the United States. 
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A^gain referring to the case of Knotts et al vsj Des 
Moines Board of Water Works Trustees, supra, classifica¬ 
tion of users is a practical necessity, and the regulatory 
authority has a wide range of discretion in classifying 
the service. 

i 

This principle was also before the Supreme Cjourt, 
U. S. in Pennsylvania R. Co. vs. Towers, 245 U. S. 6, 62 
L. Ed. 117, where commutation tickets were involved 
and the question was whether commutation tickets; may 
be fixed by a commission at less than the legally estab¬ 
lished normal one-way single passenger fare wheife the 
court refused previous rulings upon the same principle. 
The court quotes with approval the language of the 
Court of Appeals of Maryland: 

“Whether commutation rates should be Estab¬ 
lished was declared to be a question of policy to 
be decided by the company. The court fjound 
authority in the Commission, under the statutes 
of Maryland, to revise commutation rates where 
such rates had already been established by the 
action of the company.” 

The Supreme Court furthermore cited a prior puling 
in Interstate Commerce Commission vs. Baltimore & 
0. R. Co. 145 U. S. 263, 36 L. Ed. 699, where it held that 
a “party rate ticket” for the transportation of tpn or 
more persons at a less rate than that charged a single 
individual did not make a discrimination against an 
individual charged more for the same service, or ariiount 
to an unjust or unreasonTble discrimination with the 
meaning of the Act to Regulate Commerce. 

The same principle was involved in the decisibn of 
the Supreme Court, U. S. in the case of Hollis vs. \Kutz, 
supra, where it was sought by a bill to have two qrders 
of the Public Utilities Commission of the District of 
Columbia with reference to increase in rates for} gas, 
declared void. It was alleged that a lower rate for ^as to 



58 


the United States and the District of Columbia than 
that paid by private consumers worked an unlawful 
discrimination, in that the appellants were required to 
make up the loss incurred by furnishing the gas to the 
Government and District at less than cost. The Court 
in disposing of the contention said that the appellants 
have no right to require equality with the rates to the 
Government. 

See also the case of Brand vs. Board of Water ComWs. 
supra, where it w^as contended that a rate charge of 30c 
per 1,000 gallons of water is unjustly discriminatory, 
when large commercial users pay 18c per 1,000 gallons, 
the court in a well reasoned opinion held there was no 
discrimination and that the 30c rate was reasonable. 
In this case the petitioner’s sole purpose w’as to resell 
the w’ater by submetering. 

(2) Duty of Power Company 

The Power Company, while it admits its duty to fur¬ 
nish service to all residents similarly situated at like 
rates, for identical service, denies that the rule of the 
Power Company complained of by the appellants in¬ 
fringe this principle or any lawful right of the appellants 
and says that the duty which the Power Company owes 
the appellants in this regard is to furnish electric energy 
to the appellants under the schedules and rates applicable 
to the service desired by them based upon the use and 
volume, in accordance with the tariffs, applicable sched¬ 
ules, rules, regulations and conditions of the Power 
Company, filed with and approved by the Public Utilities 
Commission of the District of Columbia, and that under 
the provisions of said schedules and rates, and in the 
absence of any showing to the contrary, the appellants, 
like others, are required to pay the maximum rate 
prescribed until and unless they can show that under 
such schedules, rules, regulations and conditions the 


% 


59 


character and volume of service required will justify a 
lower rate under some other appropriate schedule, and 
that one of the conditions necessary to obtain electric 
current and service at less than the maximum or retail 
rate, is that the applicant must agree that the persdn or 
persons desiring such service will not use the current so 
desired except for their own use and not to be submetfcred 
or sold; that one of the reasons for said condition or 
agreement is to prevent the appellants or others ^rom 
obtaining electricity at a rate less than the maximum or 
retail rate and submetering or reselling the same ^t a 
different rate which may be more or less than the niaxi- 
mum rate of the appellee or any different rate ihan 
others purchasing electric current or energy from the 
Power Company are required to pay under the said 
schedules and rates of the Powder Company on file Tjvith 
and approved by the said Commission; that also ope of 
the reasons and purposes of said condition is to prevent 
discriminations and rebates that would or might result 
from sub metering as alleged as well as to prevent the 
appellants or others from deriving profits therefroiti in 
whole or in part or by dividing the same with oj;her 
persons who from time to time have sought to promote 
or negotiate contracts with the Power Company per¬ 
mitting submetering. The same principle is universally 
recognized in decisions upholding restrictions placed 
by carriers, on the transfer of tickets sold at reduced 
rates to third parties by original purchasers. 

Further, submetering and reselling electric current or 
energy such as practiced, desired and alleged by the 
appellants is against the true intent and purpose of the 
provisions of the Public Utilities Act of the District of 
Columbia, against public policy, and if permitted it 
would upset, impair and otherwise destroy the whole 
rate structure of the appellee and bring about higher 
rates for electric current or energy, in the District of 


60 


Columbia, to other consumers and create unjust, unfair 
and illegal discriminations to a few favored owners, 
landlords or other persons and would invite evasions of 
the said Public Utilities Act and other conspiracies to 
overcome proper governmental regulation of the electric 
current or energy manufactured, sold and distributed 
by the appellee. 
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CONCLUSION 

The appellants urge that the lower Court was cprrect 
in all of its Findings of Fact and Conclusions of Law, 
and, it is respectfully submitted that the provisions in 
the rules, regulations and contracts of the Power Com¬ 
pany forbidding submetering or resale of electricity are 
valid and reasonable and should be upheld as being in 
the interest of all the consumers of the Company]. To 
permit any kind of a device whereby any middlenian or 
any landlord or person may obtain electricity at Whole¬ 
sale rates and submeter and resell it at retail rates, and 
take or split the profit accruing therefrom, would not 
only be contrary to the best interests of the consumers 
of the Company, and against good public policyj, but 
would defeat the very purpose and design of the profit- 
sharing plan approved by the Supreme Court cjf the 
District of Columbia, and the beneficient results accru¬ 
ing therefrom. Moreover, recognition would be given 
to a form of device that would create discriminations 
and allow concessions and rebates prohibited by tl^e Act 
creating the Public Utilities Commission. 

In consideration of all of the foregoing and for the 
protection of the Power Company and in the best 
interests of the public the Decree of the lower <pourt 
should be affirmed. 

Respectfully submitted, 

S. R. BOWEN, 

JOHN S. BARBOUR, 

Attorneys for Potomac 

Electric Power Co. 

RICHMOND B. KEECH, 

j 

People’s Counsel , Intervenor. 
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III Florida Power and Light Co.v . 

State ex rel, Malcolm, et al , Supreme 
Court of Florida, Division B, November 25, 
1932, 144 So. 657. 

It was Held : 

Public utility's regulation 
prohibiting consumer from re- 
metering and reselling gas or 
electricity held reasonable, hence 
apartment owner could not demand 
installation of master meters in 
order that it might resell service 
to tenants. 

Regulation was reasonable, 
since ;a public utility company's 
right to fix its own rates also 
includes right to so prescribe and 
enforce regulations so that all the 
company's dealings will be with 
the real purchasers and users of 
its service, without submitting 
to the requirement of delivering 
its service through the medium 
of a third party over which the 
company would have no control. 

iIn absence of contrary 
statute or franchise obligation, 
public utility may properly re¬ 
fuse to render service to one pro¬ 
posing to resell service in com¬ 
petition with utility. 

OPINION IN FULL : 

Error to Circuit Court, Dade 
Countv; W* L. Freeland, Judge. 
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Mandamus proceeding by the State of 
Florida, on the relation of Thomag J. J. 
Malcolm and others, against the Florida 
Power & Light Company> To review an ad¬ 
verse judgment, the defendant brings 
error♦ 

Reversed and remanded, with 

directions. j 

■ 

Loft in, Stokes & Calkins, Hf Miami, 
for plaintiff in error. 


Louis J. Hamel, of Miami, and Wm. 

E. Clark, of New York City, for defendants 
in error. 

DAVIS, J.. 


In this case the Florida power & 
Light Company was made respondent in a 
mandamus proceeding brought by relators, 
as owners of certain tenant occupancv 
buildings, to compel it to remove its in¬ 
dividual electric current and gas peters, 
and to install, in place of such indivi¬ 
dual meters so removed, master meters to 
register the aggregate quantity of electric 
current or gas supplied to all of [the ten¬ 
ants in the buildings owned by relators, 
and to furnish, without interference there¬ 
with, a safe, adequate, and proper supplv 
of electric current and gas through said 
respective master meters, and to charge 
the whole amount of electric current or 
gas consumed in and about each of the re¬ 
lators 1 buildings, leaving each of the 
relators to deal with and handle as to 
the tenants the electric current or gas 
supplied to each of the relator*s build¬ 
ings, as such relators might see fit. 



Peremptory writ of mandamus was 
awarded as prayed, and respondent took 
writ of error to this court. 

It is admitted here by plaintiff in 
error that the Florida Power & Light 
Company is a public service corporation 
engaged in supplying gas and electric 
energy pursuant to a franchise from the 
city of Miami, and that there is such a 
legal duty resting upon that company 
with respect to the discharge of its public 
undertaking; that it is enforceable by 
mandamus when performance has been re¬ 
fused. 


It is the general rule in this 
State as well as most, if not all, of the 
others, that a corporation which occupies 
streets and highways, with its mains, • 
pipes, or wires, and is engaged in the 
business of furnishing gas or electricity 
for light, heat, fuel, or power, is under 
a legal duty to supply the sane to any 
person who applies therefor and complies 
with its reasonable regulations, and, if 
it wrongfully refuses to do so, mandamus 
will lie. 38 C. J. 817, Sec. 503; State 
ex rel. Ellis v. Tampa Water Works, 57 
Fla. 533, 48 So. 639, 22 L.R.A. (N.S.)' 
680; Woodbury v. Tampa Water Works Co., 

57 Fla. 243, 49 So. 556, 21 L.R.A. 

(N.S.) 1034; Portland Natural Gas and 
Oil Co. v. State ex rel. Keen, 135 Ind* 
54, 34 N.E. 818, 21 L.R.A. 639; State 
ex rel Wood v. Consumers Gas Trust Co. 

157 Ind. 345, 61 N.E. 674, 55 L.R.A. 

245; Cox v. Malden & Melrose Gas Light 
Co. 199 Mass. 324, 85 N.E. 180, 17 L.R.A. 
(N.S.) 1235, l~-7 Am. St. Rep. 503; 

State ex rel.Mason v. Consumers Power 
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Co. ,119 Minn. 225, 137 N«vY. 1104L 41 
L.R.A. (N.S.) 1181, Ann. Cas. 19|4B, 

19; North Carolina Public Service Co. 
v. Southern Power Co. 180, N.C. 335, 

104 S.B. 872. j 

But before mandamus will be awarded, 
it must be shown that the reasonable 
rules and regulations of the Company 
have been or will be complied with, or 
the peremptory writ will be denied. So 
the proposition in this case is whether 
or not the peremptory writ should have 
been ordered, when the respondent public 
service corporation answered and estab¬ 
lished as its defense in bar thereof, 
that the relators had announced £nd per¬ 
sisted in their refusal to abideiby the 
company*s regulation prohibiting re¬ 
metering of the gas or electric Energy 
furnished. 

In the absence of special statutory 
regulations setting up some special 
system for dealing with the subject, the 
rule usually followed by the counts is 
to hold justifiable a regulation which 
is made by a public utility company in 
good faith, and enforced by it without 
discrimination, unless it is plainly 
unreasonable or outrageous in it^ gen¬ 
eral operation. Whether the court might 
itself have done differently or even if 
it sees hardships in particular iases, 
is not enough to induce the courts to 
set a regulation aside or hold ilf no 
justification. Wyman on Public Service 
Corporations, Sec. 860;American Sight¬ 
ing Co. v. Public Service Corp. 6f New 
Jersey (C.C.) 132 F. 794;Holmes Electric 
Co. v. Carolina Power & Light CoJ 197 
N.C. 766, 150 S.E. 621. 
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The ordinances of the City of Miami 
authorized the Florida Power & Light Co. 
to prescribe reasonable rules and regu¬ 
lations for the management, operation, and 
control of the service. Acting under the 
power thus given, the company duly adop¬ 
ted and promulgated a regulation to the 
effect that gas service purchased from 
the company should be used by the con¬ 
sumer only for the purposes specified 
in the application for service, and that 
electric ;service purchased from the com¬ 
pany should be used by the consumer only 
for the purpose specified in the appli¬ 
cation for service and not sold or other¬ 
wise disposed of by the consumer. There 
was a further regulation prohibiting the 
consumer or consumer.fs agent from re¬ 
metering either gas or electricity for 
the purpose of selling or otherwise dis¬ 
posing of either gas or electric service 
to the tenants or lessees or others with 
whom the iperson applying for service 
might deal. 

That the relators were unwilling to 
abide by ithese regulations was established. 
So the only justification for the award 
of a peremptory writ of mandamus to com¬ 
pel the furnishing of the service, in the 
face of a refusal to accept and abide by 
the regulations, must be found in a legal 
right on relators’ part to have them de- 
claredvoid as being unreasonable, -un¬ 
authorized, or purely arbitrary, as 
applied to them. 

In our opinion, no such justifica¬ 
tion for disregarding the regulations 


6 


was sufficiently made to appear in this 
case, and therefore the award of the per¬ 
emptory writ of mandamus to compel the 
respondent public utility company to 
render the service in disregard of its 
regulations was reversible error. 

Relators were shown to be owners of 
buildings occupied by tenants and lessees. 
They had entered into a gas and ellectric 
service arrangement with an outsidb cor¬ 
poration described as the Meter Service 
Corporation. Under the plan of operation 
relators proposed to follow, they would 
purchase from the Florida Power & jLight 
Company gas and electric service at whole¬ 
sale prices as determined by one master 
meter for each service. Thereafter the 
Meter Service Company would install and 
maintain inside the building for the bene¬ 
fit of relators individual meters by which 
the gas and electric service would be re¬ 
sold by the landlord to his tenant^ or 
lessees at retail prices# This w$.s a 
practice proposed to be carried on direct¬ 
ly in the face of the company 1 s regu¬ 
lation against re-metering and resale, 
and the only justification asserted to 
sustain it was that relators, as con¬ 
sumers entitled to gas and electrii 
service, were entitled to be furnished 
such service, in wholesale or fcetail 
quantities, as they desired, and that 
after the service was delivered, it 
was of no concern to the Florida Power 
& Light Company what relators, as con¬ 
sumers, did with the commodity that they 
had purchased and paid for acco 
to the master meters* 
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This contention t however, overlooks 
the proposition that the right to fix a 
reasonable rate of charge for public 
utility service, such as gas, water and 
electricity must necessarily include the 
right to state what shall be the basis 
fcr application of the rates, and where 
the rate charged is graduated according 
to quantity consumed, or purpose for which 
it is to be used, the limitation on the 
use is essentially as much a part of the 
rate as the amount charged per unit for 
what is used. It is therefore sufficient 
to say that there is ample legal justifi¬ 
cation for regulation of rate oractices, 
as well as rate scales, to be drawn from 
the general power to determine and pre¬ 
scribe reasonable rates to be charged 
for the service furnished. 

In this case we are of the opinion 
that the company had the lawful right 
to fix its rates at such reasonable level 
and set them up in s uch a rate scheme or 
structure, that the service charges when 
reasonably applied without unjust discrim¬ 
ination, would result in a rate scale 
whose incidence on the user would be 
governed and largely controlled by the 
manner or purpose of use of the gas or 
electricity furnished. There is nothing 
unreasonable in such a system. Indeed 
it is a common rate practice to prescribe 
a rate with limitations on use as a con¬ 
trolling factor for determining its avail¬ 
ability, or measure* 

It is entirely lawful and reasonable, 
in the absence of a valid statute or 
franchise obligation to the contrary, for 
a public utility company to refuse to 
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extend its service to one who proposes 
to resell it in competition with it, even 
though he might seek to obtain orily the 
finished product delivered at his door. 
Rogers Iron Works, Inc. v. Public Service 
Comm, of Missouri, 323 Mo# 122, 1\Q S#W# 
(2d) 420; Paxton & H. Irr. Canal & L. Co# 
v. Farmers* & M.I. & L. Co#, 45 Neb. 884, 
64 N.W# 343, 29 L#R.A. 853, 50 Anj. St# 

Rep. 685; Junction Creek & N.D.D# & I# 
Ditch Co. v. City of Durango, 21 jColo. 

194, 40 P. 356; Holmes Electric Co. v. 
Carolina Power & Light Co. 197 N.C. 766, 
150 S.E# 621. 

A public utility company*s rjight to 
fix its own rates also includes t|he right 
to so prescribe and enforce them that all 
the company’s dealings will be wi^th the 
real purchasers and users of its service, 
without submitting to the requirement 
of delivering its service through the 
medium of a third party over which the 
company would have no control# 

The Attorney General of the state 
has appeared in this proceeding in the 
Supreme Court ; seeking on behalf! of 
the state’s inrerest in the subjejct- 
matter of the controversy a reversal of 
the judgment of the court below, [because 
of the question of public policy Involved 
which would be determined adversely to the 
public interest, should it be held that 
the defendants in error, as apartment 
house owners in the City of Miami;, have 
the legal right to demand installation 
of a master meter in order that they 
might acquire and sell to the tenants 
in"their buildings gas and electricity 
at such rates as they might see fjit to 
charge, and thereby possibly put ithe 
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regulation thereof beyond the control of 
the public authorities having jurisdiction 
over the subject-matter of reasonable 
rates to consumers of public utility 
services. 

Whether or not the power to regulate 
public utility rates and services would, 
under Section 30 of Article 16 of our State 
Constitution, if put into effect by stat¬ 
ute, be broad enough to authorize the re¬ 
gulation of submetered or resold service 
supply, is not necessary to be decided in 
this case; therefore no opinion is ex¬ 
pressed thereon. It is sufficient to say 
that in the case now before us the sole 
proposition in issue is the right of the 
defendants in error to compel the delivery 
to them of gas and electricity to be used 
as they might see fit, regardless of any 
reasonable regulations of the company to 
the contrary; and this question, as we 
have seen, has been decided adversely to 
any such right. 

The judgment of the court below, be¬ 
ing in contravention of the principles 
of law hereinbefore discussed by us, is 
erroneous, and must be reversed. 

Reversed and remanded for further 
proceedings not inconsistent with this 
opinion. 

WHITFIELD, P. J. and TERRELL, and 
DAVIS, J.J. concur. 

BUFORD, C. J. concurs in the opinion 
and judgment filed under rule 31 A. 

S. R. BOWEN, 

JOHN S. BARBOUR, 

Attorneys for Potomac Electric Power Co. 

RICHMOND B. KEECH, 

People 1 s Counsel. 
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BRIEF FOR THE INTERVENER 
PUBLIC UTILITIES COMMISSION 

The substantial questions involved in these appeals 
are similar and are appropriately considered together. 
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Separate brief has been filed in this cause by the appel¬ 
lee, Potomac Electric Power Company, in which brief 
the People's Counsel, as intervener, concurs. Appellee's 
brief discusses each of appellant's contentions in detail 
and a reiteration thereof herein would result in unnec¬ 
essary duplication. This brief, accordingly, will be con¬ 
fined solely to particular matters with which the Public 
Utilities Commission of the District of Columbia is 
concerned by reason of its statutory duty. 

The Commission's interest in this matter is three¬ 
fold: 


I 

To sustain its statutory right to supervise and control 
the rules and regulations of all public utilities in the 
interests of particular consumers affected by the 
said rule, and all consumers generally. 

II 

Because of its profound conviction that the submetering 
and resale of electric energy result inevitably in 
gross discrimination and poor service and are detri¬ 
mental to proper regulation of the distribution of 
an essential commodity. 

m 

To prevent the inauguration of a system under which 
there would be individual middle-men intervening 
between the public utility and the consumer, antago¬ 
nistic to both and profiting without the performance 
of any useful economic function. 
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POWER TO MAKE RULES AND REGULATIONS 
The right of a public utility to prescribe reasonable 
rules governing the conduct of its operations and its 
relations with its consumers cannot be questioned 

“The company owns its property and subject 
to the regulatory power of the State, exercised 
through the Commission, may adopt such reason¬ 
able methods and regulations as it believes will 
be fairly and generally beneficial to it and all 
of its consumers.” Chicago , Milwaukee & St. 
Paul Railroad Company vs. Wisconsin , 238 U. S. 
491, 501, 58 L. Ed. 1423. 

This right has been acknowledged from the eairliest 
times. Hewlett vs. Western Union Telegraph Company , 
28 Fed. 181, 184, in which the Court said that the test 
of reasonableness is not whether some other (regula¬ 
tion) would answer its purposes as well or betteij, but 
whether this is fairly and generally beneficial tb the 
Company and all its customers. In a recent case this 
Court has sustained the right of a utility to withhold 
service unless compliance has been had with rules and 
practice governing proof of financial responsibility. 
Riegel vs. Public Utilities Commission of the District 
of Columbia , 60 App. D. C. Ill, 48 Fed. (2nd) 1023. 
In a per curiam opinion the Court pointed out that the 
case was an appeal from a decree of the Supreme (pourt 
of the District of Columbia dismissing a bill of com¬ 
plaint brought to declare unlawful an order oij the 
Public Utilities Comlnission of the District of Columbia 
authorizing and approving the rules and practice of 
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certain of the utility companies operating in the District 
of Columbia in requiring a small deposit from custom¬ 
ers who were not able to establish financial responsi¬ 
bility when applying for service. The Riegel case is 
of particular interest because the present appeals pur¬ 
port to be in the nature of applications to the general 
equity jurisdiction of this Court to restrain a rule of 
a public utility approved by the Public Utilities Com¬ 
mission in its formal Order No. 748, whereas the Riegel 
case was treated by this Court as testing the reasonable¬ 
ness of an order of the Public Utilities Commission 
approving a rule of a utility. The latter course we 
deem to be correct. A petition for certiorari entered 
in the Supreme Court of the United States in Riegel 
vs. Public Utilities Commission , supra, was denied. 

Under the provisions of the Act creating the Public 
Utilities Commission approved March 4, 1913 (37 U. S. 
Stat., p. 974), the duty is repeatedly impressed on the 
Commission to consider and approve or disapprove the 
regulations of public utilities. Jurisdiction over such 
rules and regulations is conferred in Paragraph 64 as 
well as by implication in all of the provisions governing 
the rates and schedules of rates (Paragraph 63), and 
with respect to service (Paragraph 2). The require¬ 
ment that every public utility shall furnish service and 
facilities reasonably safe and adequate and in all re¬ 
spects just and reasonable, together with the duty of 
the Commission under Paragraph 4 to require com¬ 
pliance with the provisions of the Public Utilities Act, 
necessitate careful scrutiny, supervision and control of 
any rule or regulation governing the classification or 
restriction of service. Paragraph 25 provides: 



“That every public utility shall file wjth and 
as a part of such schedule all rules and regula¬ 
tions that in any manner affect the rates Charged 
or to be charged for any service.” 

Succeeding paragraphs provide that these rul^s and 
regulations shfcill be kept on file as part of the schedules 
of rates and may not be changed by the utility without 
ten days' notice to the Commission (Paragraph 28). 

Since the Potomac Electric Power Company, appellee, 
is unquestionably and admittedly a public utility, its 
rules and regulations fall within the category of those 
which must be filed with and approved by the Public 
Utilities Commission. The question then is the Reason¬ 
ableness of the particular rule of which the appellants 
complain. In Southwestern Telegraph and Telephone 
Company vs. Danaher , 238 U. S. 482, the Supreme Court 
said: 

i 

“It was not doubted by the state court, but on 
the contrary was fully recognized, that tpe tele¬ 
phone company was entitled to adopt reasonable 
regulations respecting the conduct of its business 
and the terms upon which it would serve its 
patrons, and could enforce such regulations 
against any patron refusing or failing to <jomply 
therewith by suspending or discontinuing the 
service to him during the continuance of his 
refusal or failure without being chargeable with 
discrimination or incurring any liability under 
the statute * * * . 

♦ * * * j* 

“Regulations like that which the telephone 
company applied to the plaintiff were not de¬ 
clared unreasonable by the statute. It left that 
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matter entirely open and to be determined ac¬ 
cording to general principles of law. The state 
court did not hold otherwise. The regulation, 
according to the rejected proof, was adopted in 
good faith, had been uniformly and impartially 
enforced for many years and was impartially 
applied in this instance. There had been no 
decision in the State holding or indicating that 
it was unreasonable. Like regulations often had 
been pronounced reasonable and valid in other 
jurisdictions (citing cases) and while some dif¬ 
ferences of opinion upon the subject were dis¬ 
closed in reported decisions the weight of author¬ 
ity was on that side.” 

By its Order No. 737 the Public Utilities Commission 
approved a rule of the Potomac Electric Power Com¬ 
pany filed with the Commission in accordance with 
Paragraph 25 of the Public Utilities Act and relating 
to rates and charges. Formal Case No. 203 of the 
Public Utilities Commission was held under Paragraph 
38 of the Public Utilities Act, which reads as follows: 

“Par. 38. That upon its own initiative or upon 
reasonable complaint made against any public 
utility that any of the rates, tolls, charges, or 
schedules, or services, or time and conditions of 
payment, or any joint rate or rates, schedules, or 
services, are in any respect unreasonable or un¬ 
justly discriminatory, or that any time schedule, 
regulation, or act whatsoever affecting or relat¬ 
ing to the conduct of any street railway or com¬ 
mon carrier, or the production, transmission, de¬ 
livery, or furnishing of heat, light, water, or 
power, or any service in connection therewith, 
or the conveyance of any telegraph or telephone 


7 


message, or any service in connection therewith, 
is in arty respect unreasonable, insufficient, or 
unjustly discriminatory, or that any service is 
inadequate or cannot be obtained, the commission 
may, in its discretion, proceed, with or without 
notice, to make such investigation as it mav deem 
necessary or convenient. But no order affecting 
said rates, tolls, charges, schedules, regulations, 
or act complained of shall be entered by the com¬ 
mission without a formal hearing.” (Italics sup¬ 
plied.) 

The Commission gave full and formal opportunity to 
be heard, made findings of fact, and reached the con¬ 
clusion that the rule of the Company forbidding resale 
of current was proper and lawful. It thereupon dis¬ 
missed the proceeding entering an order closing the 
hearing. In summary, therefore, it appears thkt the 
Potomac Electric Power Company had a right to make 
rules; that in accordance with Paragraph 25 th£ said 
rule was filed with the Public Utilities Commissioij; that 
the said rule was approved by Order No. 737 6f the 
Public Utilities Commission; and that later, upon} com¬ 
plaint, the Commission, after formal hearing, exercised 
its lawfully delegated authority and approved the said 
rule of the utility. 

I 

Judicial Review of the Commission's Order Is by Appeal 
Under the Public Utilities Act Within 120 Days 

The sole recourse of one objecting to the said rule 
of the Potomac Electric Power Company was to enter 
an appeal from Order No. 748 as provided in Paragraph 
64 of the Public Utilities Act. 
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“That any public utility and any person or 
corporation interest (ed) being dissatisfied with 
any order or decision of the commission fixing 
any valuation, rate, or rates, tolls, charges, sched¬ 
ules, joint rate or rates, or regulation, require¬ 
ment, act, service or other thing complained of 
may commence a proceeding in equity in the 
Supreme Court of the District of Columbia 
against the commission, as defendants, to vacate, 
set aside, or modify any such decision or order 
on the ground that the valuation, rate or rates, 
tolls, charges, schedules, joint rate or rates, or 
regulation, requirement, act, service, or other 
thing complained of fixed in such order is un¬ 
lawful, inadequate, or unreasonable.” 

Order No. 748, Exhibit B, page 38 of the record, 
Lewis , et aL, vs. Potomac Electric Power Company, et aL, 
was entered February 28, 1929. The appellants' bill 
shows on its face that it was filed on October 25, 1929, 
more than 120 days thereafter. Paragraph 65 of the 
Public Utilities Act reads as follows: 

“Par. 65. That every proceeding, action, or 
suit to set aside, vacate, or amend any deter¬ 
mination or order of the commission, or to en¬ 
join the enforcement thereof, or to prevent in 
any way such order or determination from be¬ 
coming effective shall be commenced, and every 
appeal to the courts or right of recourse to the 
courts shall be taken or exercised, within one 
hundred and twenty days after the entry or 
rendition of such order or determination, and 
the right to commence any such action, proceed¬ 
ing, or suit, or to take or exercise any such 
appeal or right of recourse to the courts, shall 



terminate absolutely at the end of such one hun¬ 
dred and twenty days.” 

l 

It follows that the order of the Commission had be- 

i 

come final and the rights of the parties had lapsed by 
the expiration of time. Collateral attack upon the order 
of the Commission should not be permitted and the con¬ 
clusion of law No. 11, entered in the Court belo\^, that 
“There is no jurisdiction in this Court to grant the 
relief prayed for by the plaintiffs in their bill filed 
herein” should be sustained. 

n I 

THE SUBMETERING AND RESALE OF ELE|]TRIC 
ENERGY RESULT INEVITABLY IN GROSS DIS¬ 
CRIMINATION AND POOR SERVICE AND ARE 
DETRIMENTAL TO PROPER REGULATION OF 
THE DISTRIBUTION OF AN ESSENTIAL COM¬ 
MODITY. 

Long before public utilities commissions wehe in¬ 
trusted with the determination of reasonable rates for 
the future the several legislatures enacted laws against 
discrimination and rebating. It is the fundamental 
theory of ratemaking that there shall be but one rate 
for a particular service. People vs. Straus, 186 App. 
Div. (N. Y.) 787, affirmed 123 N. E. 884; United States 
vs. P. Koenig Coal Company, 270 U. S. 512 (railways). 

Although at the date of the adoption of the Public 
Utilities Act of the District of Columbia it was im¬ 
possible for Congress to forsee many of the innumer¬ 
able devices which ingenuity has developed to accom¬ 
plish preferences in rates, it has made very clear its 
determination that in the District of Columbia persons 
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receiving the same service should be subject to the same 
rates and the same conditions. The general provision 
declaring discrimination to be unlawful, Paragraph 2, 
has been mentioned above. Under Paragraph 38, supra, 
provision is made for investigation of discriminatory 
rates. 

Paragraph 41 provides, in part, that “If upon such 
investigation the rates, tolls, charges, schedules, or joint 
rates shall be found to be unjust, unreasonable, insuffi¬ 
cient, or unjustly discriminatory, or to be preferential 
or otherwise in violation of any of the provisions of 
this section,” the Commission shall have the power to 
establish other and corrective rules and regulations by 
its order. Under Paragraph 44 the Commission may 
initiate investigations to determine the existence or 
absence of discrimination. Under Paragraph 81 dis¬ 
crimination is made a criminal offense with a penalty 
of not less than $100 nor more than $1,000 for each 
offense and a fine of not less than $50 nor more than 
$100 for the officer of the utility involved. In this 
paragraph discrimination is defined as the demand or 
receipt of a charge greater or less for any service than 
the charge to any other person, firm or corporation. It 
should be noted that Paragraph 82 specifically relieves 
a public utility from furnishing any part of the facilities 
incident to the production, transmission, delivery, or 
furnishing of light or power in so far as such appliances 
are situated in and upon the premises of any consumer 
or user. This statutory provision conclusively eliminates 
any weight to the contention of the appellants that they 
have provided wiring and fixtures for the transmission 
of electricity upon their own premises. Furthermore, 
it is to be noted that it requires a specific order of the 


I 


Commission to relieve the utility of its duty to supply 
and maintain meters and appliances for measurements 
of its product or service. The Commission has made 
no order relieving the Potomac Electric Power Company 
from supplying meters on the premises of the appellants. 

Attention is respectfully directed to Paragraph 83, 
providing as follows: 

“Par. 83. That it shall be unlawful for any 
'person, firm , or corporation to solicit, accept, 
or receive any rebate, concession, or disdrimina- 
tion in respect to any service in or affecting or 
relating to any public utility or the production, 
transmission, delivery, or furnishing op heat, 
light, water, or power, or any liquid, steam, or 
air, or the conveying of telegraph or telephone 
messages within the District of Columbia; or for 
any service in connection therewith whereby any 
such service shall, by any device whatsoever or 
otherwise, be rendered free or at a less rate than 
* that named in the schedules and tariffs in force 
as provided in this section, or whereby any serv¬ 
ice or advantage is received other than is in this 
section specified. Any person, firm, or corpora¬ 
tion violating the provisions of this paragraph 
shall be deemed guilty of a misdemeanor, and on 
- conviction thereof shall be punished by a fine of 
not less than $200 nor more than $1,000 fj>r each 
offense.” (Italics supplied.) 

Congress in this section generally prohibited devices 
of any description under which a person might receive 
electricity for a less rate than the tariff rate for the 
given service. The intervention of a third party be¬ 
tween a resident in an apartment on the premises of 
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the appellants and the Power Company is precisely such 
a device as that prescribed by Paragraph 83. 

As to the existence of actual discrimination under the 
submetering operation, Paragraph 11 of the Stipulation 
of Facts (Record, page 76, Lewis case) reads: 

“Of the owners who purchased electric current 
from the power company at a wholesale rate for 
resale to tenants on a measured basis most of 
them sold at the prevailing retail rates of the 
power company for domestic consumption as ap¬ 
proved by the Public Utilities Commission, but 
some sold at rates in excess thereof and others 
sold at rates approximating the cost of current 
to the owner. At the time of filing its answer 
herein, the defendant power company was sup¬ 
plying electric current at retail to more than 
forty thousand individual apartments in the Dis¬ 
trict of Columbia under the regulation of and 
at the rates approved for such service by the 
Public Utilities Commission.” 

Here is a specific admission of a differentiation in 
charges between tenants in a building where submeter¬ 
ing prevails and similar tenants in structures receiving 
direct service. 

In its Order No. 748 the Public Utilities Commission 
found: 

“While many of the building owners state that 
their policy has been to follow the rate schedules 
adopted by this Commission, in some instances 
the rates at which such energy has been sold 
have been higher, and in some lower, than the 
rates at which the individual tenants could pur¬ 
chase the current from the Potomac Electric 
Power Company.” 


The susceptibility of submetering to fraudulent eva¬ 
sion of the prescribed schedules of rates is indicated by 
the Commission's conclusion in the same order “That 
the current purchased and resold has in some cases 
(apartment houses) been purchased under schedules 
intended for commercial purposes only, but on Resale, 
has been used for residential lighting." It is, of bourse, 
conceded that the characteristics of the load aijd the 

power factor involved in sale to a residential or com¬ 
mercial tenant under submetering are identical with 

similar technical considerations when the current is 
sold through meters of the Company (Agreed statement, 
Paragraph 16). 

As to the quality of service rendered, it is obvious 
that a layman is peculiarly at the mercy of the vendor 
of electric current. He has neither the facilities nor the 
information with which to test the value of the service 
rendered. If private meters can be installed ancj used 
we would have a situation in which many thousands of 
persons in the District of Columbia would be obliged to 
buy an essential commodity without opportunity to dieck 
the current consumption bill. Many of the meters in 
use are ampere-hour meters which are not direct y af¬ 
fected by change in the voltage at which ci/rr^nt is 
delivered, and if, as the appellants claim, the current 
once entering their building is their privity property 
there is nothing to stop them from converting thq cur¬ 
rent from standard voltage to a reduced voltage, giving 
inferior service with standard equipment, or to an in¬ 
creased voltage which might be dangerous. Electricity 
is recognized judicially as an invisible force with highly 
dangerous characteristics, Jacksonville vs. Glober, 69 
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Florida 701, 69 S. 20. Its service is peculiarly subject 
to governmental supervision. Congress in the Public 
Utilities Act provided in Paragraph 21 that: 

‘Tar. 21. That the commission shall ascertain 
and fix adequate and serviceable. standards for 
the measurement of quality, pressure, initial 
voltage, or other condition pertaining to the sup¬ 
ply of the’product or service rendered by any 
public utility, and prescribe reasonable regula¬ 
tions for examining and testing such product or 
service and for the measurement thereof. It 
shall establish reasonable rules, regulations, 
specifications, and standards to secure the ac¬ 
curacy of all meters and appliances for measure¬ 
ments, and every public utility is required to 
carry into effect all orders issued by the com¬ 
mission relative thereto.” 

In other paragraphs it made elaborate provision for 
the inspection and testing of the measuring devices to 
be used in the service of electric current. Paragraph 57 
provides, in part: 

“No corporation or person shall furnish, set, 
or put in use any electric meter, the type of 
which shall not have been approved by the Com¬ 
mission, or any meter not approved by an in¬ 
spector of the Commission.” 

This paragraph is not applicable only to public utilities, 
but, as stated, to any corporation or person, including 
the appellants. 
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Minimum Bills 

In practically all of the rate schedules for the |ale of 
electricity provision is made for a minimum bill, a fixed 
minimum amount per month per customer. Under 
Residential Schedule A (Record, page 59, Lewis case), 
a minimum bill of 75 cents per month for residential 
consumption of current is approved. This minimum 
would apply to each attached meter served by the Poto¬ 
mac Electric Power Company under this schedule. It 
is an inherent part of the rate, and the consumption 
charge for energy is determined after consideration of 
revenues embracing numerous minimum payments. In 
those buildings which use submetered current the reve¬ 
nue derived from the minimum bill is eliminated. It 
is true that this amount of 75 cents includes the cost 
of the monthly determination of the consumption of 
current and the reading of meters, costs, which under 
the submetering system, are borne by the proprietor 
(Stipulation of Facts, Paragraph 13, Record, page 77, 
Lewis case), but the minimum bill also serves! as a 
demand charge allocating to the small consumer his 
rightful proportion of the maintenance cost of conduit 
lines and sub-stations. When the proprietor dops the 
billing it would seem inevitable that his costs, if the 
operation be conducted properly, would exceed those of 
a vast organization in which every automatic appliance 
is available. 

A direct discrimination arises from the fact that the 
ordinary residential or apartment dweller is obliged to 
pay a minimum bill even though he use no current,(while 
a resident in a submetered apartment might be entirely 
relieved of such payment under his arrangement with 
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the submeterer. Of course, the Power Company is re¬ 
lieved of the necessity of reading a large number of 
meters but this is more than offset in the loss of service 
charges and is seriously detrimental to the standards of*, 
service maintained. The Court is aware that great 
numbers of defects in wiring are first detected by the 
skilled employees of the Power Company who notice 
the erratic behavior of the meter readings. 

Ill 

UNDER SUBMETERING A SYSTEM OF INDIVIDUAL 
MIDDLE-MEN WOULD BE INAUGURATED IN¬ 
TERVENING BETWEEN THE PUBLIC UTILITY 
AND THE CONSUMER, ANTAGONISTIC TO 
BOTH, AND PROFITING WITHOUT THE PER¬ 
FORMANCE OF ANY USEFUL ECONOMIC 
FUNCTION. 

In its Order No. 748 (Record, page 38, 39, Lewis 

» 

case) the Public Utilities Commission found: 

“That efforts have been made by a New York 
corporation to enter into arrangements with 
building owners whereby the current required 
by the buildings would be purchased from the 
Potomac Electric Power Company through a 
master meter and then, through sub-meters fur¬ 
nished, serviced and read by the said New York 
corporation, current would be resold to tenants 
at higher rates and the profits arising therefrom 
would be divided between the building owner 
and the said New York corporation.” 

This intervention of an agent of the proprietor who 



would conduct the business of resale of electric current 
is a logical outgrowth of the introduction of subrjieter- 
ing. The additional agency supplies and readjs the 
meters, and if the contention of the appellants be sus¬ 
tained would be beyond control of the Public Utilities 
Commission. It cannot be doubted that the temptation 
to increase its profits by establishing a wider margin 
between the costs of current from the Potomac Electric 
Power Company and the sales price to the tenant would 
be irresistible. Under modern living conditions great 

numbers of people are obliged to live and do business in 

l 

apartment houses and office buildings. Block vs. Ifirsh, 
256 U. S. 135. 

The tenants are not free agents but are in a large 
sense dependent upon the landlord. Although special 
statutory and judicial protection is extended to insure 
reasonable treatment in his occupancy these provisions 
would not extend to the service of submetered electric 
current and the landlord would be in a position ijo use 
his control of electric service and its price as a ijieans 
of discrimination between tenants or as a means of 
eviction. It is highly probable that under such condi¬ 
tions at common law the submeterer should be con¬ 
strued to be a public utility. He has a monopoly bf an 
essential service. Munn vs. Illinois , 94 U. S. 113| He 
holds forth to serve electricity to all of the class vfithin 
his capacity to serve, and the fact that he requires indi¬ 
vidual contracts is of no consequence. See Brewer vs. 
Public Utilities Commission , 118 Ohio State 95, 160 
N. E. 623. The small number relatively whom he could 
serve is also inconsequential. Tyson & Brother vs. Ban- 
ton , 273 U. S. 41S’, 430. “No carrier serves all the 



18 


public. His customers are limited by place, require¬ 
ment, ability to pay, and other facts.” Terminal Taxi¬ 
cab Company vs. Kutz, 241 U. S. 252, 255. The fact 
that he is not specifically incorporated to sell electricity 
is not important. Terminal Taxicab Company vs. Kutz , 
supra, pages 253 and 254. “The thing which gave the 
public interest was the indispensable nature of the 
service and the exorbitant charges and arbitrary con¬ 
trol to which the business may be subjected without 
regulation.” Wolf Power Company vs. Court of Indus¬ 
trial Relations , 262 U. S. 522, 538. It is customary, 
even essential, to regulate the sale of electricity. Ru¬ 
dolph vs. Golden & Company , 39 App. D. C. 230, 233. 
All of these facts are of importance to the Court in con¬ 
sidering the reasonableness of the Commission’s ap¬ 
proval of the rule of the Company intended to prevent 
the establishment of separate businesses engaged in the 
sale of electric current. In the Stipulation of Fact, 
Paragraph 11, Record, page 77, Lewis case, it is agreed: 

“If the practice of submetering were applied 
generally to the numerous apartments, hotels, 
office buildings and similar structures in the Dis¬ 
trict of Columbia, the gross revenue of the de¬ 
fendant Power Company would be diminished.” 

This is, of course, a matter of concern to the Public 
Utilities Commission as it affects other consumers of 
electric current and would diminish the revenue derived 
by taxation of the sale of electric current since the tax 
is based upon 4 per centum of the gross revenues of 
each electric lighting company. Act approved July 1 , 
1902, 32 Stat. 619, C 1352, Section 6, Paragraph 5, 
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Title 20, Code of the District of Columbia, Section 760. 

The cases specifically involving submetering, ih par¬ 
ticular Sixty-Seven South Munn, Inc. vs. Board of Pub¬ 
lic Utilities Commissioners of New Jersey , et al. y 147 
Atl. 735, have been reviewed at length in the brief of 
the Potomac Electric Power Company and will pot be 
repeated here, but from the above case we might; quote 
the following: 

“It might or might not develop that the dis¬ 
tributing agency was dishonest and irresponsi¬ 
ble ; that the consumers' meters were inaccurate; 
that the rates were unfair; that the service was 
faulty. No matter what the abuses, neither the 
individual consumer nor the general public! could 
obtain redress from the Board." 

The application of this conclusion of the Court tb con¬ 
ditions in the District of Columbia is apparent. 

The Public Utilities Act Does Not Permit the Unregu¬ 
lated Sale of Electric Current Through Private Prop¬ 
erty to Tenants. 

The greater portion of the brief of the appellants is 
devoted to a forced construction of language appearing 
under the definition of “electric plant" and “electric 
corporation” in Section 1 of the Public Utilities Act. 
This language separates from the category of public 
utilities under the Act facilities “where electricity is 
made, generated, produced or transmitted by a private 
person or private corporation on or through private 
property solely for its own use or the use of tenants of 
its building and not for sale to or for the use of otters.” 
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Regardless of the construction the quotation is not per¬ 
tinent to this cause as this is not an effort to regulate 
such a use as a public utility but an approval of a rule 
of the Potomac Electric Power Company admittedly a 
public utility. Nevertheless it would appear that in the 
construction of this paragraph weight should be given 
to the mandate of Congress, Paragraph 69 of the Public 
Utilities Act, that the burden is upon the party adverse 
to the Commission and seeking to set aside its order to 
show by clear and satisfactory evidence that the deter¬ 
mination, direction, or order of the Commission is inade¬ 
quate, unreasonable or unlawful, and to the intention of 
Congress as shown by Paragraph 92: 

“That the provisions of this section shall be 
interpreted and construed liberally in order to 
accomplish.the purposes thereof, and where any 
specific power or authority is given the commis¬ 
sion by the provisions of this section the enu¬ 
meration thereof shall not be held to exclude or 
impair any power or authority otherwise in this 
section conferred on said commission.” 

Following the stated rule of construction, the language 
of Section 1 should be construed to mean that the pro¬ 
duction of power by a landlord or its distribution as a 
service without separate charge to a tenant is not to 
be burdened by regulation, but that Congress intended 
that the Commission should control such substantial 
business in the' sale of electric current as would be 
clothed with a public interest. It is to be noted that 
in the definition of “electric plant” in Section 1 the 
word “sale” is included as characterizing a public util¬ 
ity, but in the exception relied upon by the appellants 
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the words used as “made, generated, produced or trans¬ 
mitted,” the word “sale” being pointedly omitted.j 

CONCLUSION 


It has not been intended in this brief memorandum 
to review all of the questions raised by the appellants' 
assignment of errors, but it is respectfully submitted 
that it has been established that the appellants 4re in 
error in asserting the unreasonableness of the r|le of 
the Potomac Electric Power Company prohibiting sub- 
metering. In view of the evil consequences which ivould 
flow from a finding that the Commission was without 
jurisdiction to consider and control rules of publicj util¬ 
ities affecting rates and standards of service, we urge 
the decrees appealed from be affirmed. 

It is respectfully suggested that it will be to tfie ad¬ 
vantage of the Commission as well as of those whom it 
must regulate to have a determination of the right of 
the appellants to prosecute a collateral attack of an 
order of the Commission in what purports to b£ the 
general equity jurisdiction of the Court after th4 120 
days' period prescribed by statute as the limiting time 
upon appeals from orders of the Commission ha)5 ex¬ 
pired. 

Respectfully submitted, 

WILLIAM W. BRIDE, 

General Counsel , P. U . Cl 
WILLIAM A. ROBERTS, I 
Special Asst . Corporation Counsel , D. C. 

Attorneys for the Public Utilities 
Commission . 



